
 
 

Heil Law & Planning, LLC  Office: 970.468.0635 
1022 Summit Drive  
Dillon, CO 80435 E-Mail: eric@heillaw.com   e-mail: ericheillaw@yahoo.com 

H E I L  L A W  
    
 

TO: Honorable Mayor Fancher and Town Council members 
FROM: Eric J. Heil, Town Attorney 
RE: Termination of Benchmark Covenants      
DATE: October 20, 2016   

SUMMARY:  Representatives of Traer Creek LLC have requested that the Town of Avon consider, 
participate and support an effort to terminate the Declaration of Protective Covenants for Benchmark at 
Beaver Creek Subdivision, originally adopted in 1974 (“Benchmark Covenants”).  The Town Council 
reviewed my introductory memorandum at its regular meeting on September 27, 2016 and provided 
direction to proceed with efforts to provide notice to property owners and prepare documents necessary for 
termination of the Benchmark Covenants.   

HISTORY:  The Benchmark Covenants predate the incorporation of the Town of Avon.  The Benchmark 
Covenants address permitted uses, approval of construction plans, fences, signs, livestock, trees, building 
height and parking, and other matters.  At the time, the Benchmark Covenants were typical of initial 
covenants created by a master developer to guide the development of a large multi-use planned 
development area.  However, some 42 years later, the Benchmark Covenants are outdated, duplicitous 
with Town’s Development Code regulations, and are largely unenforced.  Traer Creek LLC has found that 
the Benchmark Covenants are now a cloud on property title as well as impediment to certain retail 
commercial deals, and has therefore requested the Town’s support and participation in an effort to 
terminate the Benchmark Covenants.  

RECOMMENDATION:  The Town of Avon’s Development Code, sign code, building code and other 
municipal regulations address the same topic matters in the Benchmark Covenants, but in a more defined, 
complete and modern manner.  The Town’s regulations are more easily updated, are more easily 
accessible, and are better administered through the Avon Community Development department than the 
Benchmark Covenants.  The Benchmark Covenants makes several references to review and approval of 
private a design committee; however, such design committee has not existed for more than a decade.       

Upon review of the Benchmark Covenants, I fully support and recommend termination of the 
Benchmark Covenants because they are duplicitous of the Town’s Development Code and other municipal 
regulations, appear to no longer have any valid purpose or offer any protection to property owners, create 
unnecessary restrictions and requirements, and create unnecessary exceptions on property title throughout 
the Town of Avon.  The Benchmark Covenants also affect Town owned properties in the original 
Benchmark Subdivision. 

PROCESS TO TERMINATE:  The Benchmark Covenants apply to all of the original platted area of the 
Town of Avon, which is basically everything on the valley floor except Eagle Bend, Nottingham Station, 
River Front, Brookside and the Village (at Avon).  The Benchmark Covenants allow for the amendment and 
termination through a five member Landowner’s Committee appointed by a majority of the landowners in 
the Benchmark Subdivision. The Town of Avon appears to be the majority landowner and may therefore 
effectively control the appointment of the five member Landowner’s Committee.  The Town of Avon may 
only be one member of the Landowner Committee.  A decision of the Landowner Committee requires the 
concurring vote of four members.   
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The law firm of Johnson and Repucci, hired by Traer Creek LLC, is assisting with the process.  The 
process includes notification of all landowners in the Benchmark Subdivision with an explanation of the 
effort to terminate the covenants, conducting a ballot to appoint the five person Landowner Committee, and 
documenting the actions of the land owner committee once appointed.  A notice was sent to property 
owners on October 14, 2016 which is attached to this memorandum.  Notice has also been published in the 
Vail Daily.  The notice and procedures for termination of the Benchmark Covenants has been coordinated 
with a local title insurance company to ensure that the process is effective in order to remove the 
Benchmark Protective Covenants from an encumbrance on properties within the Benchmark Subdivision. 

Effectively, the Town is the land owner of more than 51% of the original Benchmark Subdivision.  
Therefore, the Town’s vote will determine the appointment of the five person Landowner Committee.  The 
Town of Avon may appoint one representative to the Landowners Committee.  Jennie Fancher, Mayor is 
proposed for the Town’s representative.  Other property owners that have been identified as supportive of 
this effort include Katherine Pakozdi, Rob E. Tartre, Marka Ann McLaughlin Brenner, and Ellen Mary 
Crosbie. 

The following actions are requested for Council consideration: 

(1)   Approve a landowner ballot on behalf of the Town of Avon for consent to terminate the Benchmark 
Covenants. 

(2)   Approve a landowner ballot on behalf of the Town of Avon to vote for Jennie Fancher, Katherine 
Pakozdi, Rob E. Tartre, Marka Ann McLaughlin Brenner, and Ellen Mary Crosbie to be on the five 
person Landowners Committee. 

(3)   Authorize the Town’s representative on the Landowners Committee (i.e. Jennie Fancher) to vote to 
terminate the Benchmark Covenants and take such other actions as a Landowner Committee member 
as required to effectuate the termination of the of the Benchmark Covenants. 

A proxy statement and absentee ballot form is attached which the Town may complete and sign with 
regard to the first two action items.     

REQUESTED MOTION:  “I move to vote for termination of the Benchmark Covenants, vote for the 
appointment of Jennie Fancher, Katherine Pakozdi, Rob E. Tartre, Marka Ann McLaughlin Brenner, and 
Ellen Mary Crosbie as members of the Benchmark Landowners Committee, and authorize Jennie Fancher 
to vote in favor of terminating the Benchmark Covenants at the Landowners Committee meeting and take 
such other action as required to effectuate the termination of the Benchmark Covenants.” 

Thank you, Eric 

ATTACHMENTS:        A:  The Benchmark Covenants, with amendments 
   B:  Notice to Property Owners dated October 14, 2016 
   C:  Proxy Statement and Absentee Ballot 
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BENCHMARK	AT	BEAVER	CREEK	SUBDIVISION	OWNERS

October	14,	2016

Notice	of	Avon	Town	Council	Public	Meeting
and

Notice	of	Special	Owners	Meeting

BY	USPS	FIRST	CLASS	MAIL

To	All	Owners	Within	Benchmark	at	Beaver	Creek	Subdivision:

The	Town	of	Avon	invites	all	Owners	of	property	within	Benchmark	at	Beaver	Creek	
Subdivision	 (the	 “Benchmark	 Subdivision”)	 to	 attend	 the	 Avon	 Town	 Council	
meeting	 on	 Tuesday,	 October	 25,	 2016	 at	 the	 Avon	 Town	 Hall,	 located	 at	 1	 Lake	
Street,	 Avon,	 CO	 81620,	 and	 invites	 all	 Owners	 of	 property	within	 the	 Benchmark	
Subdivision	 to	 attend	 a	 Special	 Owners	 Meeting	 to	 be	 held	 at	 2:00	 p.m.	 Mountain	
Time	 on	 Tuesday,	 November 15,	 2016	 in	 the	 Avon	 Town	 Hall,	 located	 at	 1	 Lake	
Street,	Avon,	CO	81620.

The	purpose	of	this	Special	Owners	Meeting	is	to	(1)	consider	revocation	and	termination	
of	the	restrictive	covenants	set	forth	in	Declaration	of	Protective	Covenants	for	Benchmark	
at	 Beaver	 Creek	 Subdivision	 recorded	 February	 27,	 1974	 in	 Book	 233,	 Page	 565	 of	 the	
Eagle	County,	Colorado	real	property	records,	as	amended	and/or	restated	by	the	various	
instruments	referenced	in	Exhibit	A attached	hereto	(collectively,	the	“Declaration”);	and	
(2)	announce	the	results	of	 the	Owners’	vote	 to	revoke	and	terminate the	Declaration,	as	
further	described	below.

The	Declaration	was	adopted	in	1974	before	the	incorporation	of	the	Town	of	Avon	in	1978	
as	part	of	the	original	Benchmark	development.		The	Declaration	encumbers	a	substantial	
portion	of	the	Town’s	municipal	boundaries.		Since	Avon’s	incorporation,	the	Town	of	Avon	
has	adopted	a	Home	Rule	Charter	and	Avon	Municipal	Code	(the	“Town	Code”).		Title	7	of	
the	Town	Code	sets	 forth	the	Avon’s	Development	Code	which	 includes	a	comprehensive	
and	cohesive	set	of	modern	land	use,	zoning,	design	and	landscaping	regulations	applicable	
to	all	of	Avon,	including	the	Benchmark	Subdivision.

The	Declaration	itself	is	outdated	in	that	it	includes	provisions	which	are	often	inconsistent	
with	 the	 regulations	 in	 the	 Town	 Code.	 	 In	 addition,	 since	 the	 Declaration	 has	 been	
amended	and	restated	multiple	times,	the	existence	of	the	Declaration	as	an	encumbrance	
against	title	to	properties	included	within	the	Benchmark	Subdivision	is	extremely	difficult	
to	 track	 since	 some	 of	 the	 amendments	 only	 affect	 discrete	 portions	 of	 the	 Benchmark	
Subdivision,	but	not	others.		Overall,	the	Town	believes	that	the	Declaration	is	convoluted,	
redundant	 and	 creates	 a	 second	and	unnecessary	 set	 of	 development	 rules	 that	 impedes	
economic	vitality	within	the	portions	of	the	Town	encumbered	by	the	Declaration.
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After	 careful	 consideration,	 the	 Town	 of	 Avon	 firmly	 believes	 that	 revocation	 and	
termination	 of	 the	 Declaration	 will	 simplify	 the	 regulation	 of	 development	 within	 the	
Benchmark	Subdivision.	 	The	resulting	clarity	 in	regulations	applicable	 to	 the	Benchmark	
Subdivision	 should	 benefit	 the	 marketability	 of	 properties	 within	 the	 Benchmark	
Subdivision	 by	 eliminating	 a	 confusing	 and	 convoluted	 secondary	 set	 of	 regulations	
encumbering	the	Benchmark	Subdivision’s	properties.

The	Declaration	and	its	associated	restrictive	covenants	may	be	revoked	and	terminated,	as	
applicable,	by	either	(i)	the	written	consent	of	the	owners	of	at	least	51%	of	the	land	within	
the	Benchmark	Subdivision,	and/or	(ii)	the	written	approval	of	a	4/5ths	majority	vote	of	a	
Landowner’s	 Committee	 comprised	 of	 five	 individual	 landowners	within	 the	 Benchmark	
Subdivision,	duly	elected	by	the	owners	of	at	least	51%	of	the	land	within	the	Benchmark	
Subdivision.		Termination	of	the	Declaration	would	be	made	effective	upon	and	evidenced	
by	 executing	 and	 recording	 the	 Termination	 of	 Protective	 Covenants	 for	 Benchmark	 at	
Beaver	Creek	Subdivision	(the	“Termination”)	attached	hereto	as	Exhibit	B.

The	Special	Owners	Meeting	will	be	facilitated	by	the	Town	which	owns	title	to	a	majority	
of	 the	 land	 encumbered	 by	 the	Declaration.	 	 After	 answering	 any	 questions	 that	may	 be	
posed	by	owners	of	 title	 to	properties	within	 the	Benchmark	 Subdivision,	 the	Town	will	
tally	and	announce	the	results	of	 the	owners’	voting	based	on	the	completed	proxies	and	
ballots	 enclosed	with	 this	 notice.	 	 The	 voting	 of	 the	 Landowners	 Committee	will	 also	 be	
announced	at	the	Special	Owners	Meeting	if	available	at	that	time.		No	other	business	will	
be	 discussed	 or	 conducted	 at	 the	 Special	 Owners	 Meeting.	 	 All	 votes	 pertaining	 to	
revocation	and	termination	of	the	Declaration	must	be	cast	using	the	enclosed	form	
of	 proxy	 and	 ballot,	 which	 must	 be	 returned	 in	 accordance	 with	 the	 instructions	
stated	 below,	 no	 later	 than	 Friday,	 November	 11, 2016,	which	 is	 two	 (2)	 business	
days	prior	to	the	Special	Owners	Meeting.	 	The	owners	each	have	two	votes:	(i)	 for	or	
against	revocation	and	termination	of	the	Declaration;	and	(ii)	for	or	against	election	of	the	
ballot’s	slate	of	five	individual	owners	appointed	to	the	Landowner’s	Committee	who	shall	
be	directed	to	vote	for	revocation	and	termination	of	the	Declaration.

All	 votes	must	 be	 cast	on	 the	proxy	 and	ballot form	enclosed;	must be	mailed	by	United	
States	Postal	Service	First	Class	Mail,	faxed,	or scanned	and	e-mailed	to	the	address	below;	
and	must be	received	at	such	address	on	or	before	Friday,	November 11,	2016	(which	is	
two	 (2)	 business	 days	 prior	 to	 the	 Special	 Owners	Meeting).	 	Mail	 completed	 proxy	 and	
ballot	to:

Benchmark	at	Beaver	Creek	Subdivision
CONFIDENTIAL	BALLOT
C/O	Michael	J.	Repucci
Johnson	&	Repucci	LLP
2521	Broadway,	Suite	A
Boulder,	CO	80304

Facsimile:		303-442-0191
E-mail:	tarioux@j-rlaw.com
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Thank	you	for	your	participation	in	this	important	matter	to	assist	in	furthering	the
continued	economic	vitality	of	Avon.

Town	of	Avon,

														Virginia Egger

Virginia	Egger,	Town	Manager	

														Eric J. Heil

Eric	J.	Heil,	Town	Attorney	
Enclosures:

1. Proxy	Statement	and	Absentee	Ballot
2. Agenda	for	Special	Owners	Meeting
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Exhibit	A

DECLARATIONS	AND	AMENDMENTS

Reception
Number Book Page

Recording
Date Document	Title

129459 233 565 2/27/1974
Declaration	of	Protective	Covenants	for	Benchmark	
at	Beaver	Creek	Subdivision

135288 239 249 4/7/1975
Amended	Declaration	of	Protective	Covenants	for	
Benchmark	at	Beaver	Creek	Subdivision

Amends	233/565	[References	Plat	233/566]

141817 245 642 4/5/1976
Second	Amendment	to	Declaration	of	Protective	
Covenants	for	Benchmark	at	Beaver	Creek
Amends	239/49	[References	Plats	129460	and	
134061]

143173 246 947 6/14/1976 Declaration	of	Additional	Protective	Covenants
[References	Decls	233/565,	239/249,	and	245/642]

146410 250 143 11/18/1976
Restatement	of	and	Third	Amendment	to	
Declaration	of	Protective	Covenants	for	Benchmark	
at	Beaver	Creek

Amends	233/565,	245/642,	246/947			[References	
Plats	129460,	134061,	142223,	142224,	and	145347]

184517 288 116 7/12/1979
Restatement	of	and	Fourth	Amendment	to	
Declaration	of	Protective	Covenants	for	Benchmark	
at	Beaver	Creek	Subdivision
[References	250/143	and	246/947]

184968 288 567 7/19/1979 Declaration	of	Additional	Protective	Covenants

233718 337 366 3/5/1982
Restatement	of	and	Fifth	Amendment	to	Declaration	
of	Protective	Covenants	for	Benchmark	at	Beaver	
Creek	Subdivision

308238 411 960 4/23/1985
Restatement	of	and	Sixth	Amendment	to	
Declaration	of	Protective	Covenants	for	Benchmark	
at	Beaver	Creek	Subdivision

[References	246/947]

418888 522 721 2/7/1990
Amendment	to	Declaration	of	Protective	Covenants	
for	Benchmark	at	Beaver	Creek	Subdivision

[References	411/960]
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Exhibit	B

TERMINATION	OF	PROTECTIVE	COVENANTS	FOR	BENCHMARK	AT	BEAVER	CREEK	
SUBDIVISION

TERMINATION	OF	PROTECTIVE	COVENANTS
FOR	

BENCHMARK	AT	BEAVER	CREEK	SUBDIVISION

THIS	TERMINATION	OF	PROTECTIVE	COVENANTS	FOR	BENCHMARK	AT	BEAVER	
CREEK	 SUBDIVISION	 (this	 “Termination”)	 is	 made	 and	 entered	 into	 this	 										 day	 of
																																						,	2016	by	the	Town	of	Avon,	Colorado,	a	Colorado	home	rule	municipal	
corporation	 acting	 on	 behalf	 of	 the	 “Benchmark	 at	 Beaver	 Creek	 Owners”	 and	 the	
“Benchmark	at	Beaver	Creek	Landowners	Committee”	(as	those	terms	are	hereinafter	
defined).

RECITALS

WHEREAS,	 pursuant	 to	 that	 certain	 Declaration	 of	 Protective	 Covenants	 for	
Benchmark	at	Beaver	Creek	Subdivision	recorded	February	27,	1974	in	Book	233	at	Page	
565	 of	 the	 Eagle	 County,	 Colorado	 real	 property	 records,	 as	 amended,	 restated	 and	
modified	by	 the	 instruments	 listed	 in	Exhibit	A attached	hereto	 and	made	 a	part	 hereof	
(the	 Declaration	 of	 Protective	 Covenants	 for Benchmark	 at	 Beaver	 Creek	 Subdivision,	
together	 with	 all	 amendments	 and	 modifications	 thereto,	 are	 hereinafter	 collectively	
referred	to	as		the	“Declaration”),	certain	conditions,	stipulations,	agreements,	limitations,	
restrictions	 and	 uses	 have	 been	made and	placed	 of	 record	 as	 restrictive	 and	 protective	
covenants	(collectively,	the	“Protective	Covenants”)	running	with	title	to	the	real	property	
known	as	Benchmark	at	Beaver	Creek	Subdivision,	as	such	land	is	identified	and	depicted	
in	those	certain	plats	recorded	in	the	real	property	records	of	Eagle	County,	Colorado	that	
are	listed	in	Exhibit	B attached	hereto	and	made	a	part	hereof	(the	“Subdivision”);	and

WHEREAS,	 pursuant	 to	 the	 Declaration,	 the	 Protective	 Covenants	 may	 be	
abandoned,	terminated,	amended,	altered,	revoked	or	modified,	as	applicable,	by	either	(i)	
the	written	consent	of	 the	owners	of	at	 least	51%	of	the	land	within	the	Subdivision	(the	
“Benchmark	 at	 Beaver	 Creek	 Owners”),	 and/or	 (ii)	 the	 written	 approval	 of	 at	 least	 a	
4/5ths	majority	vote	of	the	Landowners	Committee	comprised	of	five	individual	owners	in	
the	Subdivision	who	are	duly	elected	by	the	owners	of	at	least	51%	of	the	land	within	the	
Subdivision	(the	“Benchmark	at	Beaver	Creek	Landowners	Committee”);	and		

WHEREAS,	 pursuant	 to	 the	 Declaration,	 the	 Benchmark	 at	 Beaver	 Creek	 Owners	
have	by	written	consent	pursuant	to	a	duly	held	election,	and	the	duly	elected	Benchmark	
at	 Beaver	 Creek	 Landowners	 Committee	 has	by	 at	 least	 a	 4/5	majority	 vote,	 agreed	 and	
elected	to	terminate,	abandon,	and	revoke	the	Protective	Covenants	in	accordance	with	this	
Termination;	and
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WHEREAS,	 all	 other	 preconditions	 to	 the	 effectiveness	 of	 this	 Termination	 have	
occurred	or	been	duly	waived.

TERMINATION

NOW,	THEREFORE,	effective	immediately	upon	the	recording	of	this	Termination	in	
the	 real	 property	 records	 of	 Eagle	 County,	 Colorado,	 the	 Declaration	 and	 all	 Protective	
Covenants	contained	therein	shall	be	terminated,	abandoned,	and	revoked	and	shall	be	of	
no	further	force	or	effect	whatsoever.

IN	WITNESS	WHEREOF,	the	Town	of	Avon,	owning	at	least	51%	of	the	land	within	
the	Subdivision	and	acting	on	behalf	of	the	Benchmark	at	Avon	Owners	and	the	Benchmark	
at	Avon	Landowners	Committee,	as	applicable,	attest	to	the	truth	of	the	foregoing	Recitals	
and	approve	this	Termination	as	of	the	date	and	year	first	written	above.

Town	of	Avon

By:
Name:	
Title:	

By:
Name:	
Title:	

APPROVED	AS	TO	LEGAL	FORM:

Town	of	Avon	Attorney
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STATE	OF	COLORADO )
)ss.

COUNTY	OF	EAGLE )

The	foregoing	instrument	was	acknowledged	before	me	this	______	day	of	
_________________,	2016,	by	__________________,	as	 of	the	Town	of	Avon,	a	
Colorado	home	rule	municipal	corporation.

WITNESS	my	hand	and	official	seal.

Notary	Public

My	commission	expires:

STATE	OF	COLORADO )
)ss.

COUNTY	OF	EAGLE )

The	foregoing	instrument	was	acknowledged	before	me	this	______	day	of	
_________________,	2016,	as	 of	the	Town	of	Avon,	a	Colorado	home	rule	
municipal	corporation.

WITNESS	my	hand	and	official seal.

Notary	Public

Attachment B: Notice to Benchmark Owners
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Exhibit	A

DECLARATIONS	AND	AMENDMENTS

Reception
Number

Book Page
Recording
Date

Document	Title

129459 233 565 2/27/1974
Declaration	of	Protective	Covenants	for	Benchmark at	
Beaver	Creek	Subdivision

135288 239 249 4/7/1975
Amended	Declaration	of	Protective	Covenants	for	
Benchmark	at	Beaver	Creek	Subdivision

Amends	233/565	[References	Plat	233/566]

141817 245 642 4/5/1976
Second	Amendment	to	Declaration	of	Protective	
Covenants	for	Benchmark	at	Beaver	Creek
Amends	239/49	[References	Plats	129460	and	134061]

143173 246 947 6/14/1976 Declaration	of	Additional	Protective	Covenants
[References	Decls	233/565,	239/249,	and	245/642]

146410 250 143 11/18/1976
Restatement	of	and	Third	Amendment	to	Declaration	
of	Protective	Covenants	for	Benchmark	at	Beaver	
Creek

Amends	233/565,	245/642,	246/947			[References	Plats	
129460,	134061,	142223,	142224,	and	145347]

184517 288 116 7/12/1979
Restatement	of	and	Fourth	Amendment	to	Declaration	
of	Protective	Covenants	for	Benchmark	at	Beaver	
Creek	Subdivision
[References	250/143	and	246/947]

184968 288 567 7/19/1979 Declaration	of	Additional	Protective	Covenants

233718 337 366 3/5/1982
Restatement	of	and	Fifth	Amendment	to	Declaration	of	
Protective	Covenants	for	Benchmark	at	Beaver	Creek	
Subdivision

308238 411 960 4/23/1985
Restatement	of	and	Sixth	Amendment	to	Declaration	of	
Protective	Covenants	for	Benchmark	at	Beaver	Creek	
Subdivision

[References	246/947]

418888 522 721 2/7/1990
Amendment	to	Declaration	of	Protective	Covenants	for	
Benchmark	at	Beaver	Creek	Subdivision

[References	411/960]
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Exhibit	B

RECORDED	PLATS

Reception
Number

Book Page
Recording
Date

Document	Title

129460 233 566 2/27/1974
Final	Plat,	Benchmark	at	Beaver	Creek,	Eagle	
County,	Colo.

134061 238 41
12/26/197

4
Revised	Final	Plat,	Benchmark	at	Beaver	Creek,	
Eagle	County,	Colo.

142223 246 43 4/27/1976
Final	Plat	Amendment	No.	1,	Lot	5,	Block	1,	Tract	A	
and	Tract	B,	Benchmark	at	Beaver	Creek,	Eagle	
County,	Colorado

142224 246 44 4/27/1976
Final	Plat	Amendment	No.	2,	Lot	26,	27,	and	28,	
Block	2,	Benchmark	at	Beaver	Creek,	Eagle	County,	
Colorado

145347 249 93 10/1/1976
Final	Plat	Amendment	No.	3,	Benchmark	at	Beaver	
Creek,	Eagle	County,	Colo.

Attachment B: Notice to Benchmark Owners
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PROXY	STATEMENT	AND	ABSENTEE	BALLOT	FOR

BENCHMARK	AT	BEAVER	CREEK	SUBDIVISION

A	Special	Owners	Meeting	of	the	Benchmark	at	Beaver	Creek	Subdivision	(the	“Owners”)	is	
scheduled	for	Tuesday,	November	15,	2016	at	2:00	p.m. Mountain	Time	in	the	Avon	Town	
Hall,	located	at	1	Lake	Street,	Avon,	CO 81620.	

Please	fill	in	the	proxy	information	below	if	you	wish	to	appoint	someone	to	attend	the	
meeting	in	your	place.		You	may	ONLY choose	to	name	as	your	proxy	ONE person	who	
is	an	Owner	of	title	to	real	property	in the	Subdivision.	

Your	 votes	 in	 this	matter	 on	 the	 two	 (2)	 questions	 presented	MUST	 be	 cast	 via	 this	
absentee	ballot	and	be	received	on	or	before Friday,	November 11,	2016	at	the	below	
address.	 	You	may	fill	out	only	one	(1)	ballot,	regardless	of	how	many	tracts,	parcels,	
lots or	units you	own	within	the	Subdivision.

Therefore,	 regardless	of	whether	 you	plan	 to	 be	 at	 the	meeting,	 please	 complete	 the	
absentee	ballot,	sign	it,	and	timely	deliver	it	to	the	address	listed	below.		

PROXY	STATEMENT	AND	ABSENTEE	BALLOT

Your	Name(s):			[insert	merge field]

Your	Benchmark	at	Beaver	Creek	Address(es):	
(attach	additional	pages,	if	necessary)

************************		PROXY	STATEMENT		************************

KNOW	ALL	MEN	BY	THESE	PRESENTS, That	I/We,	[insert	merge	field],	being	the	Owner(s)	
of	 the	 real	 property	 described	 as	 Eagle	 County	 Assessor’s	 Tax	 Parcel	 Identification	
Number(s)	[insert	merge	field],	do	hereby	irrevocably	appoint	any	designated	official	of	the	
Town	of	Avon,	Colorado to	be	my/our/its Proxy,	to	attend	in	my/our/its place	the	Special	
Owners	Meeting	to	be	held	on	Tuesday,	November 15,	2016,	at	2:00	p.m. Mountain	Time.	
This	Proxy	shall	remain	in	full	force	and	effect	until	such	time	as	it	shall	be	revoked	by	the	
undersigned in	writing,	 but	 in	 no	 event	 later	 than	 the	 actual	 date	 of	 the	 Special	 Owners	
Meeting.

Your	Signature:	

Your	Signature:	

Attachment C: Proxy Statement-Absentee Ballot
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************************		ABSENTEE	BALLOT		************************		

To	be	 completed	whether	or	not	 you	also	attend	 the	 Special	Owners	Meeting.	 	 There	
will	be	no	voting	at	the	Special	Owners	Meeting.		All	voting	is	via	this	absentee	ballot.

I	hereby	vote	as	follows	on	each	of	the	following	two	(2)	questions:	
QUESTION	NO.	1 (Check	only	ONE from	the	following	two	choices):

� I	 vote	 FOR and	 consent	 to	 terminating,	 abandoning	 and	 revoking	 the	
Declaration	described	in	the	Notice	of	Special	Owners	Meeting	dated	October	
14,	 2016 (the	 “Notice”)	 and	 I	 approve	 the	 Termination	 of Protective	
Covenants	for	Benchmark	at	Beaver	Creek	Subdivision	attached	as	Exhibit	B	
to	the	Notice	(the	“Termination”).

� I	vote	AGAINST and	do	not	consent	to	terminating,	abandoning	and	revoking	
the	Declaration	described	in	the	Notice	and	I	disapprove	the Termination.

QUESTION	2 (Check	only	ONE from	the	following	two	choices):

Proposed	slate	of	five	individual	Owners	to	constitute	the	Landowners	Committee,	each	of	
which	is	an	owner	of	land	within	the	Subdivision:

The	Town	of	Avon,	 represented	by	Mayor	 Jennie	Fancher; Marka	Ann	McLaughlin	
Brenner; Ellen	Mary	Crosbie	Revocable	Trust,	represented	by	Ellen	Mary	Crosbie	as	
Trustee;	Katherine	E.	Pakozdi;	and	Robert	E.	Tarte

� I	vote	FOR the	above	proposed	slate	of	five	individual	Owners	to	constitute	
the	 Benchmark	 at	 Beaver	 Creek	 Landowners	 Committee who	 shall	 be	
directed	 to	 vote	 to	 terminate,	 abandon,	 and	 revoke	 the	Declaration	 and	 to	
approve	the	Termination.

� I	 vote	 AGAINST the	 above	 proposed	 slate	 of	 five	 individual	 Owners	 to	
constitute the	Benchmark	at	Beaver	Creek	Landowners	Committee,

Date	 Signature	of	Owner	____________________________________

Date	 Signature	of	Owner	____________________________________

Please	fill	in	the	information	below	for	our	files:

Mailing	Address:	

Attachment C: Proxy Statement-Absentee Ballot
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Home	Phone:	__________________________________ Cell	Phone:	

Email:	

This	completed	ballot	MUST	be	received	at	the	below	address	by	Friday,	November	
11,	2016	via	USPS	First	Class	Mail,	Facsimile	or	E-mail:

Benchmark	at	Beaver	Creek	Subdivision	
CONFIDENTIAL	BALLOT
C/O	Michael	J.	Repucci
Johnson	&	Repucci	LLP
2521	Broadway,	Suite	A
Boulder,	CO	80304
Facsimile:	303-442-0191
E-mail:	tarioux@j-rlaw.com

Attachment C: Proxy Statement-Absentee Ballot
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