EEHMYN :-oivc.. | MEMORANDUM

TO: Honorable Mayor Fancher and Town Council members
FROM: Eric J. Heil, Town Attorney

RE: Termination of Benchmark Covenants

DATE: October 20, 2016

SUMMARY: Representatives of Traer Creek LLC have requested that the Town of Avon consider,
participate and support an effort to terminate the Declaration of Protective Covenants for Benchmark at
Beaver Creek Subdivision, originally adopted in 1974 (“Benchmark Covenants”). The Town Council
reviewed my introductory memorandum at its regular meeting on September 27, 2016 and provided
direction to proceed with efforts to provide notice to property owners and prepare documents necessary for
termination of the Benchmark Covenants.

HISTORY: The Benchmark Covenants predate the incorporation of the Town of Avon. The Benchmark
Covenants address permitted uses, approval of construction plans, fences, signs, livestock, trees, building
height and parking, and other matters. At the time, the Benchmark Covenants were typical of initial
covenants created by a master developer to guide the development of a large multi-use planned
development area. However, some 42 years later, the Benchmark Covenants are outdated, duplicitous
with Town’s Development Code regulations, and are largely unenforced. Traer Creek LLC has found that
the Benchmark Covenants are now a cloud on property tite as well as impediment to certain retail
commercial deals, and has therefore requested the Town’s support and participation in an effort to
terminate the Benchmark Covenants.

RECOMMENDATION: The Town of Avon's Development Code, sign code, building code and other
municipal regulations address the same topic matters in the Benchmark Covenants, but in a more defined,
complete and modern manner. The Town’s regulations are more easily updated, are more easily
accessible, and are better administered through the Avon Community Development department than the
Benchmark Covenants. The Benchmark Covenants makes several references to review and approval of
private a design committee; however, such design committee has not existed for more than a decade.

Upon review of the Benchmark Covenants, | fully support and recommend termination of the
Benchmark Covenants because they are duplicitous of the Town’s Development Code and other municipal
regulations, appear to no longer have any valid purpose or offer any protection to property owners, create
unnecessary restrictions and requirements, and create unnecessary exceptions on property title throughout
the Town of Avon. The Benchmark Covenants also affect Town owned properties in the original
Benchmark Subdivision.

PROCESS TO TERMINATE: The Benchmark Covenants apply to all of the original platted area of the
Town of Avon, which is basically everything on the valley floor except Eagle Bend, Nottingham Station,
River Front, Brookside and the Village (at Avon). The Benchmark Covenants allow for the amendment and
termination through a five member Landowner's Committee appointed by a majority of the landowners in
the Benchmark Subdivision. The Town of Avon appears to be the majority landowner and may therefore
effectively control the appointment of the five member Landowner's Committee. The Town of Avon may
only be one member of the Landowner Committee. A decision of the Landowner Committee requires the
concurring vote of four members.
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The law firm of Johnson and Repucci, hired by Traer Creek LLC, is assisting with the process. The
process includes notification of all landowners in the Benchmark Subdivision with an explanation of the
effort to terminate the covenants, conducting a ballot to appoint the five person Landowner Committee, and
documenting the actions of the land owner committee once appointed. A notice was sent to property
owners on October 14, 2016 which is attached to this memorandum. Notice has also been published in the
Vail Daily. The notice and procedures for termination of the Benchmark Covenants has been coordinated
with a local title insurance company to ensure that the process is effective in order to remove the
Benchmark Protective Covenants from an encumbrance on properties within the Benchmark Subdivision.

Effectively, the Town is the land owner of more than 51% of the original Benchmark Subdivision.
Therefore, the Town’s vote will determine the appointment of the five person Landowner Committee. The
Town of Avon may appoint one representative to the Landowners Committee. Jennie Fancher, Mayor is
proposed for the Town’s representative. Other property owners that have been identified as supportive of
this effort include Katherine Pakozdi, Rob E. Tartre, Marka Ann McLaughlin Brenner, and Ellen Mary
Crosbie.

The following actions are requested for Council consideration:

(1) Approve a landowner ballot on behalf of the Town of Avon for consent to terminate the Benchmark
Covenants.

(2) Approve a landowner ballot on behalf of the Town of Avon to vote for Jennie Fancher, Katherine
Pakozdi, Rob E. Tartre, Marka Ann McLaughlin Brenner, and Ellen Mary Crosbie to be on the five
person Landowners Committee.

(3) Authorize the Town’s representative on the Landowners Committee (i.e. Jennie Fancher) to vote to
terminate the Benchmark Covenants and take such other actions as a Landowner Committee member
as required to effectuate the termination of the of the Benchmark Covenants.

A proxy statement and absentee ballot form is attached which the Town may complete and sign with
regard to the first two action items.

REQUESTED MOTION: ‘I move to vote for termination of the Benchmark Covenants, vote for the
appointment of Jennie Fancher, Katherine Pakozdi, Rob E. Tartre, Marka Ann McLaughlin Brenner, and
Ellen Mary Crosbie as members of the Benchmark Landowners Committee, and authorize Jennie Fancher
to vote in favor of terminating the Benchmark Covenants at the Landowners Committee meeting and take
such other action as required to effectuate the termination of the Benchmark Covenants.”

Thank you, Eric

ATTACHMENTS: A: The Benchmark Covenants, with amendments
B: Notice to Property Owners dated October 14, 2016
C: Proxy Statement and Absentee Ballot
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DECLARATION OF PROTECTIVE COVENANTS

FOR

BENCHMARK AT BEAVER CREEK SUBDIVISION

BENCHMARK AT BEAVER CREEK, a Colorado limited partnership,
is the beneficial owner of all that real property within the
subdivision named BENCHMARK AT BEAVER CRECK in Eagle County,
Colorado, the plat of which has been filed under Reception No. /S §¥60
and recorded in Map Case 2! , Drawer "B'_'of Plats in the records
of the Eagle County Clerk & Recorder.

BENCHMARK AT BEAVER CREEK, Grantor, hereby makes and
declares the following limitations, restrictions and uses upon
and of such real property as restrictive and protective covenants
running with the land, and as binding upon Grantor and upon
all persons claiming under Grantor and upon all future owners
of any part of such real property, so long as these restrictive
and protective covenants shall remain in effect:

1. DEFINITIONS: As used herein the following words and
terms shall have the following meanings:

Subdivision -~ Benchmark at Beaver Creek Subdivision
Lot - A lot located within Benchmark at Beaver
Commercial -~ Lots in the Commercial Zone are intended to

provide for the byoad range of commercial
operations and services regquired for the proper
and convenient functioning of Commercial Centers
serving large areas of the County. Uses per-
mitted are intended to include all retail and
service operations, including but not limited
to the following: Wholesale and retail establish-
ments, including sale of food, beverages,
drygoods, furniture, appliances, bakery, auto-
mobile and vehicular equipment, hardware, clothing,
building materials, feed, garden supply, eguip-
"ment rental and plant materials; psarsonal service
establishments, including banks, bkarber or beauty
shop, laundromat, laundry or dry cleaning plant
serving individuals only, mortuary, photo studio,
shoe repair, tailor shop, bowling alley,
restaurant, cocktail lounge, private reading
club, theater and indoor recreation; general
service establishments, including service cf
automabile service stations, vehicular rental
service and repalir shops, motel-hotel-lodges
o to 750 units, bearding and rooming house,
offices for conduct of a business or profession,
studio for conduct of arts and crafts, dental
and medical clinics.
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" condominium -~ A lot which may be used for multiple family
residential purposes, condominiums or apart-
ments, limited retail shops, limited service
shops, offices and restaurants,

Multiple
Family ~ A lot which may be used for multiple family
. residential apartment purposes, limited service
sheops, limited retail shops, restaurants,
offices, medical and dental clinics.
- Community

Facilities - A lot which may be used for Church, fire station,
) police oxr Sheriff's statlon, publlc nursery or
day care center.

Common Open Space - That portlon of the subdivision held
in trust by Benchmark at Beaver Creek
‘and Eagle County and used to provide common
access to the public domain by residents
and visitors to the subdivision and the public
in general.

Commitiee = A group of three persons who shall be responsi-
" ble for the administration and enforcement of

these protective covenants. Two of such persons
shall be appcinted by Grantor and the third shall
be selected by the two persons so appointed, A
majority of the Committee shall govern its
~actions. Any vacancy on the Committee which
shall ¢ontinue for a continuous period of thirty
days without veplacement by the remaining members
of the committee -¢an . be filled by appointment
of the Board of COunty Commissioners of Eagle
County, Colorado.

2, GENERAL PURPOSES : These covenants are for the mutual
benefit and protection of the owners and lessees of the lots in
the subdivision and are made for the purpose of creating and keep-
ing the subdivision desirable, attractive, beneficial and suitable
in architectural design, materials and appearance and guarding
against unnecessary interference or distruction of the natural

beauty of the subdivision.

3, USES: All lots in the subdivision shall fall w;thin the
follow1ng Iand use definitions: o

Definition . Lot Description

Commercial ' Block 1, Lots 1, 2 and 3,

Block 2, Lots 6, 7, 8, 9, 10,
11, 12, 20, 21, 22, 23, 24,
25, 26, 27
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Condominium Block 1, Lot 4, Block 2,
Iots 3, 4, %, 13, 14, 15,
17, 18, 19, Block 3, Lots

1, 2, 4

Multiple Family Block 1, Lot 5, Block 2,
Lot 2, Block 3, Lots 5, 6

Community Facilities Block 2, Lot 16, Block 3,
Let 3

Common Open Space Tracts A, B, C

4, APPROVAL OF CONSTRUCTION PLANS: All plans for construction
and alteration shall be first submitted to the Committee as herein
provided: (a) HNo building or other structure shall be constructed,
erected, altered or maintained on any lot, nor shall any addition
"thereto or change or alteration therein be made until two complete
sets of plans and specifications including, but not limited to,

‘a color rendering; geologic soils site investigation and fcoundation
report; floor, elevation showing four sides, plot and grading
plans; provisions for offstreet parking and locations of driveway
access; the specifications for exterior materials, color schemes:
landscape drawings and plant specifications; the location,
character and method of utilization of all utilities have heen
submitted to the Committee and approved by it in writing.

Owners and lessees of lots within the subdivision are encouraged
to consult with the Committee prior to and during the prcparation
‘of such plans and specifications in order o aveid unnecessary
delay.

(b} The Committee shall be authorized to levy a reasonable
charge, not exceeding ten cents for each sguare foot of enclosed
floor space, for the review of final plans and specifications,
which charge shall be paid in advance. 'The proceeds of such
charges shall be used for the administration and enforcement of
these protective covenants.

(c) Each building or other structure shall be constructed,
erected and maintained in strict accordance with the approved -
plans and specificatioms.

{d) 1n passing upon all such plans and specifications, the
Committee shall take into consideration the suitability of the
proposed building or other structure and the materials of which
it is to be built to the lot upon which it is to be erected, the
harmony thereof with the surroundings and the effect of the building
" or other structure, as planned, on the ocutlook from adjacent or :
neighboring lots. The Committee shall use reasonable judgment in
passing upon all such plans and specifications, but the Comnittee
shall not be liable to any person for its actions in connection
with submitted plans and specifications, unless it be shown that
the Committee acted with malice or wreongful intent,

5. DRAINAGE: All plans and specifications for structures

and the construction of such structures shall maintain the drainage
easements and rights-of-way within the subdivision free and clear

-3-
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and unobstructed. HNo structure, road or other facility which
encroaches upon or crosses any such drainage easement or right-of-
way shall be constructed without prior approval in writing by

the Committee.

6. ©TCASEMENTS: Easements and rights-of-way are hereby
reserved as shown or described on the recorded plat of the sub-

*division. There are also in addition the Iollowing easements and

rights-of-way reserved:

(a) Tasement reserved in the right-of-way of each road
and street for water and all other utilities together with
Ithe ingtallation, repair, and maintenance thereof.

(b} General easement maintained in perpetuity over and across
all tracts and lots in the Subdivision in favor of Benchmark
for installation, repair, improvement, removal and maintenance
of utility facilities including water, water drainage, water
storage, energy transmission, energy storage and similar }
services. Provided, however, that the use and exercise of said
easement shall not disturb improvements, excluding walks,
drives, fences or landscaping, existing upon a lot or tract -
at the time of exercise or use of said easement.

7. PENCES: No fence, wall or similar type barrier of
any kind shall be constructed, erected or maintained on any
lot, except such functional or decorative fences or walls as
may be approved by the Committee as an integral or decorative

part of a building to be erected on a lot.

8. SIGNS: No signs, billboards or other advertising
of any kind shall be erected, constructed or maintained on any
lot for any purpose whatsoever, except such commercial signs as
have been approved by the Committees either for identification of
residences or places of business or other commercial uses.

. 9. WATER AND SANITATION: Each structure designed for
cccupancy Of use by human beings shall be connected with water
and sanitation facilities made available at any time in the future
by Grantor or any succassive person or entity. No private wells
or sanitation system shall be used within the subdivision.

10. <TRASH: No trash, ashes or other refuse shall be thrown
or dumped con any land within the Subdivision, There shall be no
burning or other disposal of refuse out of doors. Each property
owner shall provide suitable receptacles for the temporary storage
and collection of refuse and all such receptacles shall be screaned
from the public view and protected from disturbance.

11. LIVESTOCK: The keeping of livestock and animals
except dogs, cats and other household pets for personal enjoyment
and not for commercial purposes shall not be allowed. The
keeping of such dogs, cats and other household pets shall be
strictly governed by the applicable rules and regulations adopted
by the Board of County Commigsicners of Eagle County,Colorado,
any successor entity, the Committee aforemsntioned, or homeowners association.

L] _4-
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.

12. TREES. Trees, shrubs and bushes naturally existing
upon any lot shall not be cut, trimmed or removed without prior
written approval of the Committec.

13. BPBUILDING HEIGHT AND PARKING REQUIREMENTS. Building
height and and parking requirements shall be governed by the
. Committee.

14. 1IANDSCAPING: All surface areas disturbed by construction
shall be promptly landscaped and maintained according to approved
landscape plans pursuant to paragraph 4 hereof, Tn addition, for
every 2,000 square feet of building area the builder shall plant
one {1) 12 foot high or larger non-deciduous tree, either on the
subject lot or another location within the subdivision approved
by the Committee. :

15. TEMPORARY STRUCTURES: No temporary structure, excavation,
basement, trailer or tent shall be permitted in the subdivision,
-except as may be determined to be necessary during construction
~and specifically authorized by the Cormittee in writing,

. 16, CONTINUITY OF CONSTRUCTION: All structures commenced
in the subdivision shall be prosecuted diligently +to completion
and shall be completed within twelve months of commencement unless
some exception is granted in writing by the Committee.

17. NUISANCE: No noxious or offensive activity shall ke
carried on within the subdivision, nor shall anything be done or
_permitted which shall constitute a nuisance therein.

18. VARIANCE: & variance from or exception to the provisions
hereof as well as a vacation of any easement reserved or described
on the recorded plat of the subdivision or herein may be granted
in writing by the Committee.

19. EFFECT AND DURATION OF COVENANTS: The conditions,
raestrictions, stipulations, agreements and covenants contained
herein shall be for the benefit of and binding upon each lot in
the subdivision, and each owner of property therein, his successors,
representatives and assigns and shall continue in full force and
effect until January 1, 1999, at which time they shall be auto-
matically extended for five successive terms of ten years each.

20. AMENDMENT: The conditions, restrictions, stipulations,
agreements and covenants contained herein shall not be abandoned,
terminated, or amended except by written consent of the owners of
51% of the land included within the boundaries cof the subdivision.
In determining the lamd included within the boundaries of the

" subdivision, those parcels designated on the final plat as "public
tracts" shall be counted and shall be deemed to be owned by Bench~
mark at Beaver Creek.

21. ENFORCEMEN?T: If any person shall violate or threaten
to violate any of the provisions of this instrument, it shall be
lawful for the Committee, the Board of County Commissionexrs of
Eagle County, Colorado, Or any Dpergon Or persons owning real property

-




in the subdivision to institute proceedings at law or in equity to
epforce the provisions of this instrument, to restrain the person

violating or threatening ko violate them, and te recover damages,

actual and punitive, together with reasonable attorney's fees, for
such vioclations.

'22: SEVERABILIT?: Invalidation of any one of the provisioné
o? this instrument by judgment or court order or decree shall in no
wise affect any of the other provisions which shall remain in full
force and effect.

Executed this_ ¥ day of February, 1974.
f

BENCHMARK AT BEAVER CREEK
By Benchmark-Avon Properties,
General Partner

) O, bt

onald D. Allred

ol e U e

J./wedls 7

oW

STATE OF COLORADO b}
5S.

)
COUNTY OF EAGLE )

The above_and foregoing instrumcnt was acknowledged
before me this ¢A day of February, 1974, by RONALD D.
ALLRED, A. J. WELLS and DOYLE G, FULTON, Attorneys-in-fact for
Benchmark-Avon Properties, CGeneral Partner of Benchmark at Beavex

Creek.
My commission expires: 3077

WITNESS my hand and ficial seal.
%&—;ﬁzez_ ‘Q‘ %Zw
Ny’hm PUBLLC /
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EAGLE COUNTY 83
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- AMENDED DECLARATION OF PROTECTIVE COVENANTS O

BENCHMARK AT BEAVER CREEK SUBDIVISION

BENCHMARK AT BEAVER CREEX, & Colorado 1imited partnership, e
is the peneficial oxner of all that real property within the : S
gubdivision named BENCHMARK AT BEAVER CREEK in Eagle County, - :
Colorado, the final plat of which has been filed under Reception
Solor89460 and recorded in Map Case 42, Brawer "Bl of Plats :
in Book 233 at Page 566 in the records of the Eagle County Clerk - 1
and Recorder amd the Revised Final Plat of which has been filed R
under Reception No. 134061 and recorded in Map Case #2, Drawer
, "g" in Book 238 at Page k1 in the records of the Esgle County
s Clerk and Recorder; and o

BENCHMARK AT BEAVER CREEK, Grantor, as the owner of
at least 51% of the. land included within the boundaries of
said Subdivislon, hereby amends 1in total the previously filed
Declaration.of Protective Covenants for said Subdivision as
recorded in Book 233 at Page 565 1in the records of the Eagle
County Clerk and Recordsr; and 1]

BENCHMARK AT BEAVER CREEK, Grantor, hereby makes and
declares the following 1imitations, restrictions and uses upon- -
and of such real property as restrictive and protactive covenants 1
running with the land, and au binding upon Grantor and upon :
all persons elaiming under Grantor and upon all future owners
of any part of such real property, 80 long as these reatrictive
and protective covenants shall remain 1n effect:

! | 1.- DEFIKITIONS: As used herein the following words
and terms shall have the following meanings:

subdivision - Benchmerk at Besver Creek Subdivisien . B

e " Lot - A lot located within Benchmark at Beaver
-7 ) Creek Sybdivislon

Commersial -« Lots in the Commercial Zone ars intended to
N provide for the broad range of commercial
't operations and services required for the
: proper and sonvenlent functioning of
: -Commercial Centers serving large areasb
¢ . of the County. Uses permitted are intended
) to include all retail and service - R
.. ' operations that may be appropriately located
‘ within a shopping district and that are
normally required to sustain a community,
including dut not limited to the following: .
Wholesale and retail establishmente, . .
including sale of food, beverages, drygoods,
furniture, appliances, bakery, automotive
and vehigular equipment, hardware, clothing,
bullding materials, feed, gardsn supply,
equipment rental and plant materiale,
peraonal service establishments, inoluding
banks, barber or besuty ghop, - laundromat,
iaundry or dry cleaning plant serving
Lo . individuale only, mortuary, photo studlo, -
o shoe repair, tallor ship, bowling alley, o
A , restaurant, cocktail lounge, private

el
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reading c¢lub, theater and indoor recreation; L
v general service establighments, including T
- v . automobile service stations, vehicular . S
Co \ rental service and repair shops, motel- L
! hotel-lodges up to 750 units, boarding :
and rooming houses, offlces for conduct of
g business or profession, studios for
conduct of arts and crafts, dental and
medical clinics. Also, any Use by Right
of the C/L District and C/G District
permitted under the Zoning Resolutilon of
Eagle County, Colorado.

.

condominium - A lot which may be used for multiple family
residential purposes, condominiums or
apartments, limited retall shops, limited
gervice shops, offices and restaurants.

" Multiple - A lot which may be used for multiple family
Family residential apartment purposes, limited
service shops, limited retall shops,
restaurante, offlces, medical and dentel
e¢linics.

Mobile Home = A lot which may pe used for moblle home
Park park purposes; which shall be subject to any
: rules and regulations for such purposes as
are established by the State of Colorado
and County of Eagle; and further shall be
subject to any rules and regulations for
. moblle home parks which may be established
. by the Planning and Arechiltectural Contreol
Committes of the Benchmerk at Beaver Creek
Subdivislon. -

Community = A lot which may be used for religiocus
Facilities purposes, fire station, pollce or sheriff's
station, or similar governmental purposes,
publie nursery or day=-care center.

L Common - That portion of the Subdivision held in
! Open 3pace trust by Benchmark at Beaver Creek and
Eagle County and used to provide common
_access to the public domain by residents
and visitors to the Subdivision and the
_public in general.

: Committee = A group of [ive persons who shall be

‘ o responsible for the administration and
enforcement of these protective covenants.
All such persons shall be appointed by
Grantor.

. 2. GENERAL PURPOSES: These covenants are for the
-mutual benef1% and proEacEIcn of the owners and lesaces of the
1ots in the Subdivision and are made for the purposes of creating
and keeping the Subdivision desirable, attractive, beneficilal
and suitable in architectural design, materials and appearancs
and guarding against unnecessary lnterference or destruction of
' the natural besuty of the Subdivision.

o ‘3. USES: A1l lots in the Subdivision shall fall .
within the rollowing land use definitions: . -
&
0

d s 2.
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Pefinition Lot Description i : .

Commercial Block 1, Lots 1, 2, 3, 4, 6, 7 and 8.
_ o Block 2. Lots 10, 12,13, 14

17,

18, 19, 20,721, 23,723, 24,725,
26, 27, 28, 29, 30, 31, 32, 33,
34, and Tract Q

Block 3, Lot &

Condominium Block 1, Lot 9
: ' Block 2, Lots 3, 4, 5, 6, T, 8, 9,
15 and 16
Block 3, Lots 1, 2, 4, 5 and 6
Multiple Family Block 1, Lots 5 and 9
Block 2, Lots 2, 3, 4, 5, 6, 7T, 8,
g, 15 and 16

Block 3, Lots 5 and §

Community Facilities Block 2, Lot 34
Block 3, Lot 3

Common Open Space Tracte A, B; and C

4, PLANNING AND ARCHITECTURAL CONTROL COMMITTEE :
The Planning and Architectural control Uommittee, nereinafter
referred to as the Committee, shall conslst of five members and
shell be appointed by the Grantor, Benchmark at Beaver Creek,

.1t8 succeasors or assigns, to review, study, and approve oOr

rejeact proposed improvements of any nature whatsoever within the
area deascribed in the Final Plat and Revised Pinal Plat of
Benchmark at Beaver Creek of which these protective covenante
are made & part. A majority of the Committee shall govern its
gctions. = Any vacenoy on the Committee which shall continue for
a continuocus period of thirty days without replacement by the
remaining members of the Committee may be filled by appointment
of the Board of County Commissioners of Eagle County, Colorado.

(a) The Committee shall make such rules and
regulations and adopt such procedures as 1t may deem
necessary and appropriate to govern ita proceedings.

(b) In passing upon any plans and specifications
puvmitted for its approval the Committee shall consider:

(1) the suitability of the improvement,
to the site upon whish 1t 1s to be located;

(11) ' the nature of adjacent and neighboring’
improvements; -

(111) the quality of the materials to be
utilized in any proposed improvement; and

{iv) the e:facﬁ of any proposed improvement
on the cutlook of any adjacent or neighboring
property. .

(s) It shall be an objective of the Committee to

.make certaln that no improvement will be =0 similar or
. so dissimilar to others in the vicinity that values,
.. monetary or aesthetis, will be impaired.

insluding materials of which 1t 1s to be constructed,
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(d) In the event the Committee falls to approve
or disapprove plans and specifications submitted to it
within thirty days of submission and no sult to enjoin
the construction has peen commenced prior to the
completion-thereof, approval shall not be required
and the related covenants shall be determined to have
been fully compliled with.

5. APPROVAL OF CONSTRUCTION PLANS: All plans for
construction and alteration shall be first submitted to the
Committee as herein provided:

{a)} No buillding or other structura shall be
constructed, erected, altered or maintained on any
lot, nor shall any addition thereto or change or
alteration thereln be made until two complete
sets ol final plans and apecifications including,
but not limited %o, & color rendering; geologic solils
site investigation and foundatlon report; floor
plan, elevation ghowing all sides, plot and grading
plans; provislons for off-gtreet parking and locations

“of driveway access; the ppecifications for exterior
materials, color schemes; landsocape drawings and
plant specifications; the location, character and
method of utilization of all utilities have been

. submitted to the Committee and approved by it in
writing. Ownera and lessees of lots within the
Subdivision are encouraged to consult with the
Committee prior to and during the preparatlcn of
such plans and specifications in order to.avold
unnecepsary delay in approval.

(b) The Committee ahall be authorized to ]
levy a reasonable charge, not exceeding ten cents for
each mquare foot of enclosed floor space, for the
review of final plans and specifications, which
charge shall be paid in advance. The Committee shall
publish as & part of its rules and regulations a

- .“ pchedule setting forth the various Tees to be chnrgéd

for the various typee of submittals rer approval.

(¢) Each building or other gtructure ghall be
constructed, erected and maintained in strict accordance
with the approved plans and specifications. .

(d) The. Committee shall use reasonable Judgment
¢ in paseing upon &ll such plans and specificationa,
but the Committee shall not be llable to any person
for its actiona in connectilon with submitted plans
.and specifications, unless it be shown that the
Committee acted with malice or wrongful intent.

6. DRAINAGE: All plans and specificatilons for atructures

" and the construction of such atructures shall maintain the

drainage eagements and rights-of=-way within the Subdivision
free and clear and unobstructed. No structure, road or other
rfacility which encroaches upon or orosses eny such drainage

- easement or right-of-way shall bve conatructed without prior

approval in writing by the Committee. No vehicle entrance to
any lot in the Subdivision from any dedicated road or atreet
shall be constructed or used unless mserviced by & constructed
drainage culvert located and sized in & manner which shall first .

" pe approtéh in writing by the Committee. The Committese's aotion
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" in reviewing such dreinage plans shall be guided by the .
recommendations of the Planning Department ol Eagle County,
Colorado. .

7. EASEMENTS: Easements and rights-of-way as shown
or described on the recorded plat of the Subdivision are hereby
reserved. In addition the following easements and righte-of-
way. are reserved: .

(a) Easement reserved in the right-of-way of
each road and ‘street for water and all other utilities
' together with the installation, repair, and maintenance -
thereof, o

(p) General easement maintalned in perpetulty
over and across ell tracts and lots Iln the Subdivision
in favor of Grantor for installatlon, repair,

N improvement, removal and maintenance of utility

"~ racilities including water, water drainage, water

storage, energy transmission, energy storage, sewer,
sanitation, telephone, natural gas, liquid propane
gas, television cable, lighting, heating, bridle
path, pedestrian traffic, and similar pervices.
Provided, however, that the use¢ and exercise of said
essement shall not disturb improvements, excluding
walks, drives, fences or landscaplng, existing upon
a lot or tract at the time of exercise or use of .
sald easement. - g

8. FENCES: No fence, wall, or similar type barrier
of any kind shall be constructed, erected or maintained on any
lot, except such functional or decorative fences or walls &s
may be approved by the Committee as &n integral or decorative
part of & building to be erected on a lot. -

9, SIGNS: No signs, billlboards or other advertising
-of any kind shall be erected, constructed or maintained on any
lot or strusture for any purpose whatscever, except such
gommercial aigns as have been approved by the Committee elther for
-~~1ldentification of residences or places of business or other :

, ‘commercial uses. The Committee shall establish comprehensive . S
sign regulations for the Subdivision providing for the administration
and enforcement of same; regulate the erectlon, conatruction,
restoration, alteration, location, landscaping and maintenance
of eigns, window signs, flags, pennants, banners and buntings,
display boxes, residential name plate aigns, subdivision interest
signs, temporary site development slgns, traffic control signs.
for privete property, murals and supergraphics; establishment
of an approved sign program; establishment of a design review
procedure and guidelines. The Committee shall review the
appearance, lighting, form, coler, charecter, dimensions, and
materials of all signs regulring approval under this covenant
and any rules and regulationa created pursuant hereto. The Committee

"shall meke such aesthetlc Judgments necessary to insure that '
all signs raquiring approval under thls covenant or any rules
and regulations made pursuant hereto are in conformance with
such sign rules and regulations and in harmony with the character

_of the Sybdivision. The Committee may adept from time to time
such rules and regulations as it may deem necessary to perform
its prescribed duties. Review shall be in conformance with
the procedure cubtlined in such rules and regulations.

o

At
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10. -WATER AND SANITATION: Each stfuoture designed for '

i
i occupancy or use by human beings shall be connected with . :}
water and sanitation facilities made &vailable at any time in : h

the future by Grantor or any sucsessive person or entity. No
private wells or sanitztion system shall be used within the l
. Subdivisicon.

3
11. TRASH: No trash, ashes or other refuse shall be .
thrown or dumped on any land within the Subdivision. There shall
be no burning or other.disposal of refuse out of doors. Each |
: property owner shall provide sulteble receptacles for the
temporary storage and collection of refuse, and &ll such Teceptaoles.
ghall be screened from the public view and protected from
" disturbance. ' 3l
|
i
|

. 12. LIVESTOCK: No animals, livestock, horses or .
/ poultry {except dogs, cats and other household pets for personal
., enjoyment and not for commercial purposes and except horses
owned and used in conjunction with an equestrian-livery
operation approved by the Committee) shall be kept, ralsed or
bred in the Subdivision. The kesping of dogs, cats and other
household pets for peracnal enjoyment shall be strietly governed
by mll applicable rules and regulations adopted by the County
of Eagle, Colorado, any successor governmental entity, the
Committee aforementioned, or any homeowners association created
for the benefit of property owners and lesseess of the Subdivision.

. 13,. TREES: Trees, shrubs and bushes naturally existing
upon any lot ahall not be cut, trimmed or remcved without prior
written approval of the Committee.

14, SET BACK REQUIREMENTS: The Committee may determine
the locaticn of improvements in relation te property lines, and
. g1l actual construction sites must receive the advance written
approval of the Committee prior to the commencement of constructilon. oo
In determining the proper locatilon for each ilmprovement, the ;
Committee shall consider the location of existing and future
improvements on adjacent property, the wishes of adjacent
.-~property ownera, and such other esconomic or aesthetle
considerations as it may deem appropriate. .
1 |
1 T 15. BUILDING HEIGHT: All building height maximums shall
i ’ be a8 determined by The Committee. Bullding height is defined
as the distance, measured vertically, from the finished grade
at the midpoint between the front and reer walls of a building
to the top of a flat roof or mansard roof, or to the midpoint
between the save line and the peak of 8 gable, gambrel, hip,
- shed or similar pitched roof, and measured to a slope not to
© exceed 12:24.

16. PARKING REQUIREMENTS: Parking requiremants shall
 be determined by the Committee. The following provisions shall
7 apply to off-street parking and loading facilities:

L

The provision and miintenance of off-street parking

and loading space is a continuing obligation of

the property owner, The Committee shall not approve
. ) . any construction until plans are presented and '
| . approved by the Committee that show property that
N . . 1s available and will remain available for exclu-

sive uss as off-street parking and loading space.

*  The subsequent use of property for which the -

e Committee's approval is granted shall be conditional

t
o
L]




.used and submitted in connection with said landscaping plans.
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upon the unqualified continuance and avallability e
of the amount of parking and loadlng space ’
.required by this covenant. Should the owner or
occupant of any lot or building change the use

to which the lot or bullding is utilized, thereby
increasing off-street parking and loading require-
ments, 1t shall be a violation of this covenant

to begin or malntain such altered use until such
time &5 the increased off-street parking and

loading requirements are complied with. With
respect to additional general provisilons, deslgn
requirements, minimum off-street loeding require-
ments, minimum off-gtreet parking space requlire-
ments, clear-vision ;rea.requiremencs, the Committee
shall be gulded by the standards set forth in the
Eagle County Zoning Resolution, as amended. Al

: 17. LANDSCAPING: All surface areas disturbed by .
construction shall be promptly landscaped and maintained according
to approved landscape plans pursuant to paragraph 5 hereof.

The Committee shall make ruies and regulations specifying the
location, type, and .quantitles of ground cover, plants, shrubbery,
trees, and similarly related patural and/or artificial materials B

18. TEMPORARY STRUCTURES: No temporary structure, . ¥
excavation, basement, tralier or tent shall be permitted in the ‘
Subdivision, except as may.be determined to be necessary during T
cons:ruotion and specifically authorized by the Committee in b
writing. : H

19. CONTINUITY OF CONSTRUCTION: All structures commenced
in the Subdivision Shall be proaecuEeE diligently to completion
and shall be completed within twelve months of commencement
unless an exception is granted in writing by the Committee.

20. NUISANCE: No noxious or offensive activity shall

-be carried on within the Subdivision, nor shall anything be done
'or permitted which shall constitute a nuisance therein.

21. TRADE NAMES: No word, name, aymbol, or combination

thereol shall be used to identify for commerclal purposes a house,

structure, business or service within the Subdivieion unless the
same shall have been first approved in writing by the Committee.

' 22, VARIANCE: A veriance from or exception to the :
provisions hereol a& well as a vacation of any easement reserved v
or, desoribed on the recorded plat of the Subdlvision or herein ) ;
may be granted in writing by the Committee upcn approval therecf .
by the Board of . County Comsissioners of Eagle County, Coleorade.

23. EFFECT AND DURATION OF COVENANTS: The cohditions,

herein shall be for the benefit of and binding upon each lot in A
the Subdivision, and each owner of property thersin, his successors, !
representatives and assigns -and shall continue in full forece and

effect until January 1, 2000, -at which time they shall be auto-

matically extended for Tive successive terms of ten years each.

- 24, - AMENDMENT: The conditions, restrictions, stipu-

_'lationn. agresments, And covenants contained herein may be abandgned; -

e e e e e s T P

) |
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, \ terminated, or amended by the Grantor until such time as rox B!
. ! of the land included within the boundaries of the Subdivislon Lo
e \ have been sold by the Grantor, at which time the then owners :

of 515 of the land in the Subdiviclon may call an elsction -
to select 2 "Landowners Committee" comprised of five individual A
owners in the subdivision, one of whom shall be the Grantor, .
i1f the Grantor shall at such time asti1l be an owher of property L
in the Subdivision, and sald Committee, by b/5 majority vote, o
may amend, alter, revoke or modify the conditions, reatrictions, Lo
stipulations, agreedents end covenants contatined herein. :

' ‘ITn determining the land included within the boundaries of the -
Subdivision, those parcels designated on the final plat as
"publie tracts" shall be counted and shall be deemed %o be
owned by Benchmark at Beaver Creek.

25. ENFPORCEMENT: If any perscn shall violate i
N, or threaten to violate any of the provisions of this instrument, o
. it shall be lawful for the Committee, the Board of County "
Commissioners of Eagle County, Colorado, or any person or
perscns owning real propersy in the Subdivision to institute
proceedings at law or in equity to enforce the provisions
of this instrument, to restraln the person viclating or :
threatening to violate them, and to recover damages, actual .
and punitive, together with reasonable attorneys' fees, for
such violations. : .

26. PENALTIES AND EXPENSES OF ENFORCEMENT; LIENS
POR NON-PAT : any person shall viclate any o the
provisions of this instrument or the rules and regulaticns
promulgated by the Committes pursuant to this instrument
for which penalties are provided, or c¢ause expenses to the .
Committee a8 & result of such violations, and fall to or |
refuse t0 pay such penalties or expenses, then such unpaid G
penaltles or expenses shall be chargeable to the owner,
ineluding interest, and shall constitute a lien thereon
puperior (prior) to all other liens and encumbrances excepti

! . . a) tax and special assessment llens in : |
v e ) favor of any assessing unit; and i

bp) all sums unpaid on & first mortgige or
rirst deed of trust of record, including all unpaid
obligatory sums as may be provided by such
encumbrance and inoluding additlonzl edvances made
thereon prior to the crestion of such a lien.

: ~ Tg evidence such a lien the Committee shall prepare
a written notice setting forth the amount of such unpaid
) ‘ indebtedness, the name of the owner of record of the subject

! . .- property, and the legal desoription of the subjeat property.

o Such notice shall be signed by & member of the Committee
: and shall be recorded in the office of the Clerk and Recorder

: \ ) of the County of Eagle, State of Colorado. Such lien for
: . the penalties or expenses shall attach from the date of the

Co failure of peyment of saild assessnent of penaltlies or expenses,
and may be enforced by foreclosure on the defaulting owner's

. property by the Committee. In the event of such foreclosure,.
the owner shell be required tc pay the costs and expenses of
such proceedings, the costs and expenses for filing the
notice or claim of lien, and all reasonable attorneys' fees.
The Grantor hereunder shall have the power to bld in sald

real property st any foreclosure sale and to aoquire and
hold, loass, mortgage or convey the same.




=

~ use of a building or structurs, or the Tawlul use of any 1land
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L N ;|
The amount of any such penalties oT expenses assesped R
against such real property shall also be a debt af the owner T
thereol at the time the assessment is made. Suit to recover ) i
2 money judgment for any such unpaid penaltles or expenses I
may be maintained without foreclesing or waiving the lilen i
securing sald debt.

Any mortgage holder or similar encumbranser holding SR
8 llen on any real property in the Subdivision may pay any :
unpalid penalties Or expenses ecreated hereunder with respact
to such real property, and upon Buch payment such ensumbrancer
shall have a lien on such renl property for the ampunts paid,
sald 1ien to be of the same priority as the 1ien of his
respective encumbrance. .

27.  HON-CONFORMING USES AND BUILDINGS: The lawful

as existing and Jawful at the time of recording of thils

instrument, or in the case of amendment of this instrument

. then at the time of such amendment, mAY be continued although
.such use does not conform to the provisions of this instrument
or amendments thereto; and such use nmay be axtended throughout

~ the same building, provided no structural alteration of such
structure is proposed or nade for the purpose of auch extension.

[ S

27T.1. Repair and Maintenance. ‘Repair and
maintenance of & hon-conforming fullding shall

be permitted.

27.2. Hestoration. A non-sonforning
puilding which fias Deen damaged or destroyed by
fipe or other causesd may be restored to its
original condition, provided such work 1a commenced
within one year of such event, and conpleted ’
within 1B months of such commencement.

) s 27.3. Change in Use. A nen-gonforning
- ) use shall not be rep aced Dy & use considered
to exhibit a greater . degree of non=conformity

) than the existing use; & non—conforming use may
be replaced by a use considered to exhibit an
squal or lesser degree of non-conformity, to be
determined by the Committee based on the intent
and purposes of this instrument. -

R 27.k. Apandorment. Whenever & non=
conforming use ol & bu ng or land has been
abandoned for a periocd of one year, future use

of the land or building shall be. in conformity -
with all applicable provisions of this instrument
or rules and regulations promulgated by th
Conmittes pursuant to this instrument. :

e - —— s e e A
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HE »5. SEVERABILITY: Invalidation of any ome of

ol the provisions ol 5 Irstrument by Judgment or eourt order
or decree shall in no wise affect any of the other proviaions
which shall remain in full force and effect. :

Aeri

Executed this 4U ey of » 1975

- . BENCEMARK AT BEAVER CREEK, 2
' . ; Colorado Limited Partnership

By BENCHMARK-AVON PROPERTIES, &
Partnership, Its Sole General
Partner

Yy . an, A ng
Partrer and Attornsy-In-Fact

STATE OF COLORADO g
COUNTY OF EAGLE )

ALLRED, A. 7. , and DO

arag

o The I.blou and foregoing instrument was acknowledged
before we this aay of I , 1975, by RONALD D.

. Attorneys-in-fact

for Benchmark-Avon Properties, G;ncul Partner of Benchmark

at Beaver Creek.

' My commission expires:
. “\ilﬂlluu,”

! 'y,
S, BOSEup

%,
»
K

-

- 10 -

| WITNESS my hand and official seal.

My Comminlon Bxplrss Nov. %, 1978 |
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and/or also an electric utility substation
inciuding the placement of all equlpment,
the construction of roads, and all other
appurtenances necessary to operate an
electric substation, alsc including
warehouse, storage, garage and office
use thereto."
It. Paragraph 3 of the previcusly flled Amendsd
Declaration of Protective Covenants is amended as follows:
Lot 5, Block 1 in the Subdivision 1s hereby deleted from the
definition "Multiple Family" and said Lot 5, Block 1 is added L,
to the definition "Commercial® further, the definition “Industriai“
as set forth in Paragraph 1 of said Amended Declaration of '_
Protective Covenants is added to said Paragraph 3, and Block 1,
Lot 5 shall be included under said definition. '
Only the amendments contained herein shall affect

the previously filed Amended Declaration of Protective Covenants, 1.3

and all other provisions of sald Amended Declaration of Protective f;__”

Covenants shall remain in full force and effect.

Executed this R FMday of | cprorch » 1976.

BENCHMARK AT BEAVER CREEX, a
- Colorado limited partnership,

By: BENCHMARK-AVON PROPERTIES, a
partnership, its scle general
partner .

red, a Managlng

ells, a managing

?u St

DoyIé Fuluon, a managing
part

STATE OF COLORADO 5 os
COUNTY OF EACLE )

The above and foregoing lnstrument was acknowledged
before me this 294 day of MNiaia b , 1976, by RONALD D, ALLRED,

Ao Ja,HMELLS, and DOYLE . FULTON, managing partners of Benchmark-
hvo OPp ‘erties, a partnership and general partner of Benchmark

gv;.éﬁgek.

emlesien axpirss Maw 20 3RTR

Y7 g Llevaly
oTary Pudiic




8TATE OF COLORADO

County of EAGLE

! hereby certify that ‘this instrument was
Filed for resord in my office en
~ APR -519%

e
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DECLARATION OF ADDEITIONAL PROTECTIVE COVENANTS

This Peclaration of Additional Protective Covenants
made this 1lth day of June, 1976 by BENCHMARK AT BEAVER
CREEK, a Limited Partnership (the "beclarant®). M

WITNESSETH

WHEREAS, the Declarant is the present owner of certain
property situvated in the County of anle: State of Colorado
more particularly described in Exhibit A attached hereto and
hexreby incorporated by reference, which land is sometimes
herein referred to as the "Property®, and

WHEREAS, the Prqperty is subject to certain existiné
restrictions of record set forth in instrument recorded in
Book 233 at Page 565, and in Awended Declaration recorded in
Bobk 239 at Page 249, and Second Amendment to Declaration of
Pgotective Covenants recorded in Book 245 at Page 642, énd

WHERFAS, Declarant is desirous of snbjectiné fhé
Property to the additional restrictions hereinafter set
forth which shall be in addition to the above-described
restfictions, to insure proper use and appropriate improve-
mept ;f said Property as follows:

" 1. No lot nor any portion thereof of the Property
shall at any t'me be used for any.of the following purposes:
{a} ~ A package liquor store operated priﬁarily

and exglusively for such purpose.

{b} A public movie theatre..

{c} A hardware storec.

{d} A grocery storc whrther independent or chain
operated but not, including other stores which may olfer on
an ancillary basis certain selected items for Salé-which may

also be sold by an indepondent or chain operated arocery

store.
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{c} A department or variety department store, but
not including a store or stores utilizing no more than 5,000
square feet within each such store for the sale of certain
items which may also be sold by a variety department store.

{f) A bowling alley for public bowling, but not
including bowling facilities which may ke provided by iodéing
or resort facilities on the Property for the primary use of
the patrons of such facilities. . |

{g) No more thar two gasoline service stations.

{h} Medical/dental clinic offices, but not including
individual medical or dental o£f1ces which may be established
within structures not established Primarily for the purposes

- of containing medical/dental clinic offices. -

(i} Public laundromat or laundry and dry cleaning
facilities, but not including such facilities whith may
be oéerhted by a lodging or resort facility which may be
established on the Property for the primary benefit of the !
patrons of such facility.

{i} A bank, state or federally chartered:

.+ k) Savihgs and loan assogiation, state or
federally chartered.
* . (1} Finance company.

2. Each of the foregoing restrictions shall xun thh
the Property, and a breach of any one of them or contlnuance
thereof, may at the option of the Declarant, 1ts'successors
or assigns, be enjoined, abated or remedied by appropriate
proceedings, in addition to any other femedy at law or in
equity. The attorneys fees and experses of the prevailing

party in any such action shall be included in the amount of any

judgment obtained against the other party. It is. understood, however,




Attachment A: Benchmark Covenants

thot the breach of any of the foregyoing covenants, conditions
and restrictions shall not defcat or render invalic the lien
of any mortgage or deed of trusi on the Propercty made in good

faith and for value; provided, howaver, (i} that any breach

or continuance thereof may be enjoined, abated or remedied by

the proper proceceding as aforesaid; and (ii) that cach ang all

of the foregoing restrictions shall at all times remain in full
 force and effect against said premises or any part thereof,
notwithstanding any foreclosure of any s;ch mortgaqge or deed

of trust. No assent, expressed or implied, to any breach of ‘
any one or more of the within restrictions.shall be deemed.to

be taken to be a waiver of any succeeding or other breach.

3. If any prqvisions of these additional protective
covenants are held invalid as a matter of law, such invalidity
shall not affect the other provisions of these covenants, all
of.whicp shall remain in full force and effect as herein
s'et forth,

4. These additional protective covenants shall remain
in full force and effect until June 11, 1983; previded, however,

by written recorded instrument, the Declarant, its successors

or aééigns, may waive or terminate the additional protective
coyen;nts. or any restriction inecluded herein prior to that
date. The benefits and burdens of these covenants are ex-
pressly intended to be limited to the parties hereto and their
successors and do not create any rights or obligations in third
parties of any kind.

' IN WITNESS WHEREOF, the Declarant has caused these
covenants to be executed the day and year first above written.

BERCHMARK AT BEAVER CRELK, a
limited partnership

partnership, the sole general

0. Q0

BY: BENCHMARK-AVON PROPERTIES, a ‘
b

Partner

Nﬁ%b D. ALLEED, & Hanaging
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STATE OF COLORADO )}
CITY AND } 88.
COUNTY OF DENVER )

The foregoinyg Declaration of Additional Protective

Covenants was subscribed and sworn to béfore me this 11th°

day of June, 1976 by RONALD D. ALLRED, DOYLE G. PULTON and .
— Vll! (Jm ‘“’
A. J. WELLS, as Managing Partners of Benchmark A—Bn'er o

Sreek, a Yimited partnexship. .
Witness my hand and official seal.
1G .
My commission expires: ){/JM ‘/ z / / 7/

T4
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EXHIBIT A TO DECLARATION OF ADDITIONAL PROTECTIVE COVENANTS
DATED JUNE 11, 1976 BY BENCHMARK AT BEAVER CREEK, A LIMITED
PARTNERSHTP.

Lots 25 through 32, and Lot 35, Block 2, BENCHMARK AT BEAVER CREER
SUBRIVISION, according to the recorded plats thercof in the Office
of the Clerk and Recorder of Eagle County, Coulorade, as recorded
becember 24, 1974, in Book 238 at Page 41, and April 27, 1976, in
ook 246 at Page 44, the above-described Lots 25 and 26 being more
particularly described as follous:

LoT 25:

A parcel of land in the County of Eagle and State of Colorado,
being a portion of Beochmark at Beaver Creek as recorded
December 24, 1974, in Book 238 at Page 41, and April 27, 1976,
in Book 246 at Page 44, lying within the Northwest one-quarter of
Section 12, Township 5 South, Range B2 West of the Sixth Principal
Meridian; said parcel of land being more particularly described ¥
as follows: ’ .
Conmencing at the point of intersection of the UWeslerly right-
. of-way line of tract "F" (also known as Avon Road) with the Southerly
. right-of-way line of Interstate Highway No. 70,.said point also
being the Northeasterly corner of Lot 29, Block 2, of said Benchmark
at Beaver Creek Subdivision; thence S 54%°11'08" E and aleng said
Southerly right-of-way line 99.75 feet; thence continuing along said
Southexly right-of-way line S 61°46'15" E 524.56 feet to, the true
point of beginning; theance continuing along sald Southerly right-
of-way. line § 61°46'15" E 541.94 feet to 2 point of intersection
‘with the Northerly right-of-way line of Beaver Creek Boulevard;
thence along said Northerly right-of-way line 311.98 feet along the
arc of a 325.00 foot radius curve to the left having a ceantral angle
of 55°00'00" and whose long chord bears S 8%°16°15 W 300.14 feet;
thence continuing along said Northerly right-of-way line S 63°13'45" W
90.00 feet to a point of curve; thence continuing slong said Northerly
right-of-way line 310,22 feet along the arc of a 372.62 foot radius
curve to the right having a central angle of 47°41'57" and whose
Iong chord bears § 87°04744" W 301.34 feet; thence N 33°28'26" E
369.74 feet to the true point of beginning. Said parcel of land
contains 2.1843 acres, more or less.

*

. -

1.OT 26:

. . “ -

~ .
A parcel of land in the County of Eagle and State of Colorado, being
a portion of Benchmark at Beaver Creek as recorded December 24, 1974,
in Book 238 at Page 41, and April 27, 1976, in Book 246 at FPage 44,
1ying within the Northwest one-quarter of Sectioa 12, Township 5
South, Range 82 West of the Sixth Principal Meridian; said parcel of
land being more particularly described as follows:

Commencing at the point of intersection of the UWesterly right-
of-way line of tract "F" {also known as Avon Road) with the Southerly
right-of-way line of Interstate Highway No. 70, said point alzo
being the Northedsterly corner of Lot 29, Block 2, of said Beuchmark
at Beaver Creek Subdivision; theoce § 54°117'08" E and along said
Southerly right-of-way line 99.75 feet; thence continuing along
said Southerly right-of-way line § 61°46'15" E 201.00 feet to the
true point of beginning; thence continuing along said Southerlv right-
of-way line § 61°466715" £ 323.56 fect; thonce S 33728'26" W 369.74 fect
to a point on the Northerly right-of-way line of Beaver Creek Boulevard;
thence ¥ 69°04'18" W and along said Northerly line, 174.91 feet;
thence M LL®38742" E 407.36 feet to the true point of beginning. Said
parcel of land contaivns 2.1746 acres, move ov less.
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#ybl10-F1led for Record: Nov. 18, 1976 at 1L P N _250/143

. 4GH1

is the beneficial owner
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RESTATEMENT OF AND THIRD AMENDMENT TO
DECLARATION’ OF PROTECHIVE COVENANTS POR

BENCHMARE AT BEAVER CREEK SUBDIVISION

BENCHMARK AT BEAVER CREEK, a Colorado limited partnership,

aubdivision named BENCHMARK

Colorado,
under Reception No. 129

of all that real property witbin the

AT BEAVER CREEK in Eagle County,

the Final Plat, as amended, of which has been filed -
460 mnd recorded in Map Case #2, Drawer v

of Plats in Book 233 at Page 566 in the records of the Eagle
‘Qounty Clerk and Recorder, the Revised Final Plat of which has

been filed under Rece
#2, brawer "B" in Boo
County Clerk and Recorder;

ption No, 134061 and recorded in Map Case
L 238 at Page 41 in the records of the Eagle
Final Plat Amendment No, 1 filed under

Regeption No, 142223 and recorded in Book 246 at Page 43; Final

Plat Amendment No, 2
in Book 246 at Page 244,

#£1led under Receptlon No. 142224 and recorded .
and Finsl Plat Amendment No. 3 filed

under Reception No. 145347 in Book 2lig at Page 93, all respectively

in the reacords of &

at least 51% of the lan

he Eagle County Clerk and Recorder.

BENCHMARK AT BEAVER CREEK, Grantor, as the owner of

d included within the boundarles of sald

Subdivision, hereby amends in total the previously filed

Declaration of Protect
recorded 1n Book 233 &

ive Covenants for saild Subdivision as
t Page 565 and the Amended Declaration

of Proteative Covenante as recorded in Book 245 at Page 642,

both respectively recorded in the records of the Eagle County
Clerk and Recorder; provided, however, that this instrument
shall in no wise affect that certaln instrument entitled

Declaration of Addit

ional Protective Covenants recorded in Book 246

at Page 947 1n the records of the Clerk and Hecorder of Eagle
County, Colorado; and

BENCHMARK

AT BEAVER CREEK, Grantor, hereby makes and

declares the following limitatlons, restrictions and uses upon

ll

1.

‘guc

g under

_and of such real property as
running with the land,
persons claimin
any part of
and protect

DEFINITIONS:

Commercial -

" and that are nofmal

restrictive and protective covenants

and as binding upon Grantor and upon alli
Grantor and upon all future owners of

h real property, so long as these restrictive’
ive govenants shall remain in effect:

As uspd herein the following words

_and terms shall have the following meanings:

Lots in the Commercial Zone are
intended to provide for the broad
range of commerclal operationa and
gservices required for the proper and
convenient functioning of Commercial
Centers serving large sreas of the
County. Uses permitted are intended
to include all retail and service
.operations that may be appropriately
located within a shoppihg district
iy required to
sustain a communiity i inciuding but
ot limitéd to ﬂ:ﬁb “fiollowing:
‘Wholesale and retail'establishmenta,
fneluding sale of food, beverages,
drygoods, furniture, appllances,
bakery, automotlve and vehicular
equipment, hardware, ¢lothing,
building materials, feed, garden
supply, equipment rental and plant

a0 13 s
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R

v,

materials, personal service establishments,'
. including banks, barber or beasuty shop,

T jaundromat, laundry or .dry cleaning

plant serving individuals only, moriuary,
photc studlio, shoe repair, tallor shop,
powling alley, restaurant, cocktall
lounge, private reading club, theater
and indoor recreatlon; general service -
establishments, including automobile
service stations, vehicular rental
gervice and repalr shops, motel-hotel-
lodges up to 750 units, boarding and
rooming houses, offices for conduct of
& business or professlon, gtudiocs for
conduet of arts and crafts, dental and
medical clinlcs., Also, any use by ’ ot
Right of the C/L pistrict and C/0 District ne
pernitted under the Zoning Resolutlion

' of Eagle County, Colorado.

T e

2. Committee - A group of five persons who ghall be
responsible for the administratlion and
enforcement of these protective govenants.
All such peraons anall be appointed by
Grantor.

3. Comuon -~ That portion of the Subdivision held in oY
: Open Space Grust by Benchmark at Beaver Creek and .
Eagle County and used to provide common
access to the public domain by residents
and visitors to the Subdivision and the
public in general.

4, community - A lot which may be used for rellglous. -
Paclilities  purposes, fire station, police or sheriff's =
' station, or simlilar governmental purposen,
public nursery or day-care center.

5. Condominium- A lot which may be used for multiple
ramily residential purpases, residential

‘duplex, condominiums o apartments,
1imited retall shops, 1imlited service
shops, offices and restaurants.
condeminium units are as defined in
gSection 38-33-101 et Bsed. C.R.8, 1973
as amended (Colorado Condominium
Ownership Act}. Duplex is defined herein
as a building containing two dwelllng
units; dwelling units defined herein-
pelow under the term "gingle tamily."”

6. Tndustrial - A lot which may Le used for the broad
range of Manufacturing, Warezhousing,
Storage, Retall and Sales Operatlons
required for the proper and convenient
functioning of <ndustrial centers
serving large areas of Eagle County,
ineluding but not 1imited to all of
the uses by right contained in the
Zoning Resolutlon for the County of
Epgle, State of Colorado, and/or also
an electric utlility substation including
the placement of all equipment, the
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construction of roads, and all other
~ appurtenances necessary to operate an
, electric substation, also lncluding
. warehouse, storage, garage and office
use thereto.
7. Lot - A lot loceted within Benchmark at
Beaver Creek Subdlvialon.

8. Mobile Home o
- Park ~ A lot which may be used for moblle home
park purposes; which shall be subject
to any rules and regulations for such
purposes as are established by the
State of Colorado and County of Eagle;
and further shall be subject to any .
rules and regulations fory mobile home
parks which may be established by the !
Planning and Archiltectural Control i
Committee of the Benchmark at Beaver Creek 1
Subdivision.
]
I

9. Multiple
Family -~ A lot which may be used for multiple
: family residentlal apartment purposes,
1imited service shops, limited retall -
.$hops, restsurants, offices, medical :
and dental clinlca.

10. Single . . o
Fanily ~ A lot which may be used for the consatruction

of only one dwelling unit and containing :
not leas than 1,500 sq. It. of habltable !
floor area. & dwelling unit is defined
as one or more rooms in one building ) i
occcupled by one family living independently .
of any other family, used solely for :
residential (human) occupancy, and not -
having more than one cooking facllity.
The term dwelling unit shall not ineclude
a moblle home whether or not fixed to
the ground by a permanent continucus
foundation. The term dwelling unit as
used herein under this definition shall
be exclusive and shall not include
hotels, motels, boarding houses, clubs,
or any institutlon, such as an asylum,
hospital or jail. .

11. Subdivision- Benchmark at Beaver Creelk Subdivision.

2. GENERAL PURPOSES: These covenants are for the
mutual benefit and protecEIon of the owners and leasees of the
lots in the Subdivislon and are made for the purposes of creating
and keeping the Subdivielon deesirable, attractive, beneficlal
and puitable in architectural design, materials and appearance
and guarding against unnecessary interference or destruction of
the natural beeuty of the Subdivislon.

3. uUcES: ALl lots in the Subdivision shall fall within
the following land use definitions: '




3. Community Facilities Block 2: Lot 34

4}, Condeminium, alsc Block 1: Lots 51, 52, 53, 5%, 55, 57, 66
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‘Definition " Lot Description _

1, commercial, also Block 1: Lots 1 through and 1ncluding.
designated general 50 and 62, 63, 64, 65, 67 and 68 .
commercial or bank Bleock 2: Lots 20, Tract Q, 21 through and
or motel-lodge or including 32, 35, 47 “through and
hotel-lodge or including T4 .
shopping center ~ Block 3: Lots 3, 4, 7, 8

2. Common Open Space Tracts A, B, and C "

Block 3: Lot 3

designated apartment Block 2: Lots 2 through and including 19,
or duplex 33, 34, 36 throuéh and including 56,
58, 61, 62, 63, 64, 65
Bleck 3; Lots 1, 2, 5, 6, 9 through.
and including 14

5. Industrial ‘ Bloek 1: Lots 10 through and including 37

6§, Multiple Family, also Block 1: Lots 55, 57, &6

designated apartment Block 2: Lots 2, 3, §, 7, 11 through

or condominium ." and including 19, 34, 4l through and
1nc1nding u?. llga 51’ 52) 5“1 55] 56)
§1, 62, 63, 64, B5

Block 3: Lots 1, 2, 5, 9 through and
including 14

T Mobile Home Park Bloek 2: Lot 1

8. Single Family Block 1: Lots 56, 58, 59, 60, 61, 69

4. PLANNING AND ARCHITECTURAL CONTROL COMMLITTEE:

The Planning and Avchitectural Gontrol Committee, herelnafter
referred to as the Committee, shall conelst of five membera who
shall be appointed and serve at the pleasure of the Grantor,
Benchmark at Beaver Creek, lts successors or assigns, to review,

study,

and spprove or reject proposed improvements of any nature

whatsoever within the area described iln the Final Plat and any
and all amendments thereto of Benchmark at Beaver Creek of which
thzse protestive covenants nre mads 4 park: The Branker ehall,
have the exclusive right to remove and/or replace any member of
the Committee as the Grantor in its sole opinion shell deem
necessary, ineluding but not 1imited to the replacement of &
committee member upon sald member's resignation, diaability or

death.

Said replacement shall be forthwith at the diacretion of

the Grantor. A majority of the Commlttee shall govern its actions.
However, Grantor at 1ts eole discretion may alter in part or in
total any decision of the Committee. Any vacancy on the Commlittes’
shell be filled by appointment by the Grantor; in the event

~ Grantor falls to make such appointment for a continuous period

of 30 days, then in sald event any vacancy may be filled by
appointment of the Board of County Commissioners of Eagle County,’

Colorado.

(a) The Committee shall make such rules and
regulations and adopt such procedures &s it may deem
necessary and appropriate to govern its proceedings.

_(b) In passing upon any plans and speciflcations
submitted for its approval the Committea shall conaider:

R ™
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(1) - the suitability of the improvement,
including materials of which it is to be constructed,’
' to the site upon which 1t is to be lqcated; -

(11) the nature of adjacent and- neighboring
improvements; -- . '

(111) the quality of the materlals to be
" utilized in any proposed improvement; and

- : (iv) the effect of any proposed improvement
. on the outlook of any adjacent or neilghboring
i property.

{(¢) It shall be an objective of the Committee
to make certaln that no lmprovement will be so similar
or so dissimilar to others in the vigcinity that values,
monetary or aesthetic, will be impaired.

' : (d) In the event the Committee falls to approve
or dlsapprove plans and specifications submitted to it
within thirty days of submlssion and no sult to enjoin
the, construction has been commenced prior to the
completion thereof, approval shall not be required
and the related covenants shall be determined to have
been fully complied with.

{e) The Committee is hereby authorized to collect
reasonable fees as it may deem necessary from partiles
- seeking or requiring the gervices of the Committee
: pursuant to these Protectlve Covenants and any and
all rules and regulations adopted pursuant thereto.
Said fees shall be the property of and inure to the
benefit of Benchmark at Beaver Creek, a limited partner-
ship and/or its successors and assigna. Seld fees may
be used by the Committee for its expenses.

5. APPROVAL OF CONSTRUCTION PLANS: All plans for
construction and &leration shall be first submitted to the’
Committee 2s herein provided:

{a) Mo bullding or other structure shzll be
coristructed, erected, altered or maintained on any.
lot, nor shall any addition thereto or change or
elteration therein be made until two complete
sets of final plans and specifications including,

. but not limited to, & color rendering; geologlc solle

L eite investigation and foundation report; floor '
plan, elevatlon showing all sldes, plot and grading
plans; provisions for off-street parking and locations
of driveway access; the specillcations for exterlor
materials, color schemes; landscape drawings and
.plant specifications; the location, characler and
method of utilization of all utilities have been
submitted to the Committee and approved by it in
writing. Owners and lessees of lots within the
Subdivision are encouraged to consult with the
Committee prior to and during the preparation of
such plans and specifications in order to avold.
uhnecessary delay 1in approval.

v {b) The Committee shall be authorized to

‘levy & reasonable charge, not exceedipg ten cents for
each square oot of enclosed floor space, for the
review of finel plans and specifications, which
_eharge shall be paid in advance. The Gommittee shall
“publish as & part of 1ts rules and regulations a
schedule setting forth the various fees to be charged
for the various types of submittals for approval.

- E i
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{¢) Each building or other structure shall be o
constructed, erccted and maintained in striect accordance .
with the approved plans and specificatlons.

(d) The Committee shall use reasonable Judgment
in passing upon ail such plans and specifications,
but the Committee shall not be liable to any person
for its actions 1n connec¢tion with submitted plans e
and specifications, unless 1t be shown that the ° " ’
Committee acted with malice or wrongful intent.

6. DRAINAGE: All plans and specifications for structures
and the construction of such structures shall malntain the :
drainage easements and rights-of-way within the Subdivision

free and clear and unobstructed. Ko structure, road or other
facility which encroaches upon or crosaes any such dralinage
easement or right-of-way shall be constructed without prior
approval 1n writing by the Committee. No vehlcle entrance to

any lot in the subdivision from any dedicated road oxr street

shall be constructed or used unless serviced by & constructed
drainage culvert located and sized 1n a manner which shall first
be approved in writing by the committee. The Committee's actilon
in reviewlng such dralnage plans shall be gulded by the
recommendaticns of the Planning Department of Eagle County,
Colorado.

7. EASEMENTS: Easements and rights—of-way as shown
or descrived om the recorded plat of the Subdivislon are heresby
reserved, In additlon the following easements and rights-of-
way are reserved: :

(a) Eesement reserved in the right-of-way of
each road and street for water and all other utilities
together with the installation, repair, and maintenance
thereof.

{b) General eacement meintained in perpetuity
over and across all tracts and lots in the Subdivision
in faveor of Grantor for installation, repair,
improvement, removal and maintenance of utility
facilitles including water, water drainage, water
storage, energy transmission, energy storage, sewer, -
sanitation, telephone, natural gas, liguild propane
gas, television cable, lighting, heating, bridle
path, pedestrian traffic, and similar services.
Provided, however, that the use and exercise of said
easement shall not disturd improvenents, excluding
walks, drives, fences or landscaping, existing upon
a lot or tract at the time of exercize or use of
gald easement. :

8. FENCES: No fence, wall, or asimilar type barrier -

“of any kind shall be constructed, eracted or maintained on any

lot, except such functional or decorative fences or walls as
may be approved by the Committee &8 an integral or decorative
part of & building to be erected on & lot.

. 9. SIGNS: No slgns, billboards or other advertising
of any kind shall be erected, constructed or maintained on any

lot or structure for any purpose whatsoever, except such

commercial signs as have been approved by the Committee elther for
identification of residences or places of buslness or other .
commercial uses. The Committee shall establlsh comprehensive

slgn regulations for the Subdivision providing for the administration

- and enforccment of same; regulate the erectlon, construction,

restoration, alteratlon, locatlon, landscaping and maintenance
of signs, window signs, flags, pennants, banners and puntings,
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display boxes, residentlal name plate signs, subdivision interest
signs, temporary site development signs, traffie control signs

far private property, murals and supergraphics; gstablishment

of an approved sign program; establishment of a design review
procedure and guidelines. The Committee shall review the

appearance, lighting, form, color, character, dimensions,' and
materianls of all signs requiring approval under this covenant .
and any rules and regulations ereated pursuant hereto. The Committee
anall make such aesthetic judgments necessary to insure that o
all signs requiring approval under this covenant or any rules -

and regulations made pursuant hereto are in conformance with _

such sign rules &nd repgulations and in harmony with the character

of the Subdivision. Ti: Commlittee may adopt from time to time

sueh rulcs and regulations as it may deem necessary to perform’

its prescribed dutles. Review shall be in conformance with

the procedure outlined in such rules and regulations.

) 10, WATER AND SANITATIQON: FEach structure deslgned Tor
ostupancy or use by human beings shall be connected with
water and sanitation facilities made avallable at any time in
the future by Grantor or any successlve person or entity. No
private wells or sanitatlon system shall be used within the
Subdivislon.

11. TRASH: No trash, ashes or other refuse shall be
thrown or dumped on any land within the Subdivision. There ahall
be no burning or other disposal of refuse cut of doors. Eaoh
property owner ghall provide sultable receptaclies for the
temporary storage and collection of refuse, and all such receptacles
shall be screened from the public view and protected from
disturbance. .

i2. LIVESTOCK: Ne animals, livestock, horses or
poultry (except dogs, cats and other househnld pets for personal-
enjoyment and not for commercial purposes and except horses
owned and used in conjunction with an equestrian~livery
operation approved by the Committee) shall be kept, ralsed or
bred in the Subdivision. The keeping of dogs, cats and other ’
household pets for personal enjoyment shall be strictly governed
by all applicable rules and regulatlons adopted by the County
of Eagle, Colorado, any successor governmental entity, the
Committee aforementlioned, or any homeowners assoclation created
for the benefit of property owners'and lessees of the Subdivision.

13. TREES: Trees, shrubs and bushes naturally exlsting
upon any lot shall not be cut, trimmed or removed without prior
written approvel of the Committee.

14, SET BACK REQUIBEMENTS: The Commlittee may determine
the locatlon of ilmprovements in relatlon to property lines, and’
all asctual construction sites must receive the advance written

approval of the Commlttee prior to the commencement of constructlon.
In determining the proper locatlon for each improvement, the

 Committee shall coneider the location of existing and future
_improvements on adjacent property, the wishes of adjacent

property owners, and such other economic or aesthetic

considerations as it may deem appropriate. .
15. BUILDING HEIGHT: All building height maximums shall

be as determified by the Committes. Bullding height iz defined

as the distance, measured vertically, from.the finished grade

at the midpoint between the front and rear walls of a building.

to the top of a flat roof or mansard roof, or to the midpoint

betwaen the eave line and the peak of a gable, gambrel, hip,

shed or similar pitched roof, and measured to a elope not to
‘exceed 12;2“. '

v
'
1
b
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. 16. FPARKING REQUIAEMENTS: Parking requirements shall
be determined by the Commiitee. The following provisions shall
apply to off-street parking and lecadlng faclilitles: -

:f : The provision and maintenance of off-street parking
N and loading space 1s & continuing obligation of
o . ' the property owner. The Committee shall not approve
any construction until plans are presented and
approved by the Committee that show property that . —-
i is avallable and will remain available for exclu- .
S , sive use as off-street parking and loading space. *
- The subsequent use of property for which the
. Committee's approval 1s granted shall be conditional
e : - upon the unqualified continuence and avalilability
o of the amcunt of parking and loading space
required by this covenant. Should the owner or
occupant of any lot or bullding change the use
to which the lot or buillding 1o utllized, thereby
increasing off-street parking and loading require-
. ments, 1t shall be & violation of this covenant
to begin or maintain such altered use until sueh
ime as the increased off-street parking and
loading requirements are complled with. With
respect to additionel general provielons, design
requirements, minimum of f~-street loading require-
ments, minimum off-street parking space require-
ments, clear-vision area requirements, the Committee
shall be guided by the standards set forth in the
Eagle County Zoning Rescolution, as amended.

- : 17. LANDSCAPING: All surface areas dlsturbed by
- construction shall be promptly landscaped and malntained according
) to approved landscape plans pursuant to paragraph 5 hereof.
¥ . The Committee shall make rules and regulations specifying the
location, type, and quantities of ground cover, plants, shrubbery,
trees, and similarly related natural and/or artificial materials
used and submitted in connectlon with said landscaping plans.

18, 'TEMPORARY STRUCTURES: No temporary structure,
excavation, basement, traller or ten{ shall be permitted in the
Subdivision, except as may be determined to be necessary during
construction and specifically authorized by the Committee in
writing. . :

19. CONTINUITY OP CONSTRUCTION: All structures commenced
. in the Subdivision shall be prosecuted diligently to completion
. and shall be ¢completed within twelve months of commencement
s unless an exception is granted 1ln writing by the Committes.

20, NUISANCE: No noxlous or offensive activity shall
be carried on within the Subdivisilon, nor shall snything be done
. ] or permitted which shall constitute a nuieance therein, .

21. TRADE NAMES: No word, name, symbol, or combination
thereof shall be used to 1dentify for commercilal purposes a house,
structure, business or service within the Subdivision unless the
same shall have been first approved 1in writing by the Committee.
YBenchmark", as a word, name, symbol, or any combination thereof,
shall not be used to identify for commercisl purposes any house,
structure, business, or service within the Subdivision unleas
the same shall have been firat approved 1n writlng by the Grantor.
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22. VARTANCE: A varlance from or exception to the
provisions hereof as well as a vacation of any easement reserved
or described on the recorded plat of the Subdivision or herein
may be granted in writing by the Committee upon approval thereofl
by the Board of County Commlssioners of Eagle County, Colorado.

'23. ERFECT AND DURATION OF COVENANTS: The conditilons,

restrictions, stIpulations, agreements and covenants contalned S

herein shall be for the benefit of and binding upon each lot in
the Subdivision, and each owner of property therein, his successors,
representatives and assigns and shall continue in full force and
effect until January 1, 2000, at which time they shall be auto--
matically extended for flve successive terms of ten years each.

24. AMENDMENT: The conditlons, restrictions, stipulations,
agreementa, and covenants contalned herein may be abandoned,
terminated, or amended by the Grantor until such time aa T0%¥ of
the land included within the boundaries of the Subdivision has
been eold by the Orantor, at which time the then owners of 51% of
the land in the Subdivision may call an election to select a
"Landowners Committee" comprised of five individual owners in the
subdivision, one of whom shall be the Grantor, if the Orantor
shall at such time still be an owner of property in the Suvdivision,
and sald Committee, by U4/5 majority vote, may amend, alter, revoke
or modify the conditions, restrictions, stipulations, agreements
and covenants contained herein. In determining the land included
within the boundaries of the Subdivision, tliome parcels designated
on the final plat as "public tracts" shall be counted and shall
be deemed to be owned by Benchmark at Beaver Creek.

25. ENFORCEMENT: If any person shall violate or
threaten to vlolate any of the provisions of thls instrument,
{1t shall be lawful for the Committee, the Board of County
Commissioners of Eagle County, Colorado, or any person Or peraans
owning real property in the Subdivision to institute proceedings
at law or in equilty to .enforce the provisions ol this instrument,
to restraln the person violating or threatening to violate them,
and to recover damages, actual and punitive, together wilth
reasonable attorneys' fees, for such viclations.

v

26. PENALTIES AND EXPENSES OF ENFORCEMENT; LIENS
FOR NON~PAYMENT OF SAME: any person shall violate any of
The provisions of this instrument or the rules and regulationa
promulgated by the Commitfee pursuant to this instrument for
which penalties are provided, or cause expenses to the Committee
as a result of such violations, and fail to or refuse to pay such
penalties or expenses, then such unpaild penslties or expenses
shall be chargeable to the owner, including Interest, and shall
constitute a lien thereon superior (prior) to all other llens
gnd encumbrances except: ' ’

‘a) Tax and special assessment liens in favor
of any aasessing unit; and

. b) .All sums unpaid on & first mortgage or

firat deed of trust of record, including all unpaid

obligatory sums as may be provided by such encumbrance

and ineluding additional advances made thereon prior

to the creation of such & lien,

To evidence such a llen the Committee s3hall prepare
& written notloe setting forth the amount of such unpaid indebted-
ness, the name of the owner of record of the subject property, and
the legal description of the subject property. Such notice shall
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be aigned by a member of the Committee and shall be recorded

in the offige of the Clerlk and Recorder of the County of Bagle,
State of Colorade. Such lien for the penalties or expenses

shall attach from the date of the fallure of payment of sald
assessment of penalties or expenses, and may be enforced by
foreclosure on the defaultling owner's property by the Committee.

In the event of such foreclosure, the owner shall be required

to pay the costs and expenses of such proceedings, the costa .=t
and expenses for filing the notice or ¢laim of lien, and all - ’
regsonable attorneys' fees. The Grantor hereunder shall have

the power to bid in said real property at any foreclosure sale

and to acquire and hold, lease, mortgage or convey the same.

The amount of any such penaltles or expenses gsseased
against such real property shall also be & debt of the owner
thereof at the time the assessment is made. Sult to recover
a money judgment for any such unpald penaltles or expenses may
be malntained without foreclosing or walving the lien securing
sajd debt.

Any mortgage holder or similar encumbrancer holding
a lien on any real property 1n the Subdivision may pay any
unpaid penaltles or expenses. created hereunder with reepect
to such real property, and upon such payment such encumbrancer
shall have a lien on such real property for the amounts paid,
said lien to be of the same.priorlty as the lien of his respective
encumbrance. )

27. NGN-CONPORMING USES AND BUILDINGS: The lawful
use of a building or structure, or the lawlful use of any land
as existing and lawful at the tine of recording of this instrument,
or in the case of amendment of this instrument then at the tima
of such amendment, may be contlnued although such use does not
conform to the provisions of this instrument or amendments
thereto; and such use may be extended throughout the same
building, provided no structural alteration of such structure
1s proposed or made for the purpose of such extenslon.

27.1. Repald and Maintenance. Repalr and'
maintenance of a non-conforming building shall be
permitted.

27.2. Restoration. A non-conforming bullding
which has been damaged or destroyed by fire or other
causes may be restored to lts original condition,
provided such work 1s commenced within one year of
such event, and completed within 18 months of such
commencement. o

27.3. Change in Use. A non-coﬁforming use
shall not be repIacaE Py a use considered to exhibit

a greater degres of non-conformity than the existing
use; a non-~conforming use may be replaced by a use
considered to exhibit en equal or lesser degree of
non—conformity, to be determined by the Committee
based on the intent and purposes of this instrument.

27.4. Abandonment. Whenever a non-conforming -
use of & bullding or land has been abandoned for a
period of one year, future use of the land or building
shall be in conformity with all applicable provisions
of this inatrument or rules and regulations promulgated
‘by the Committes pursuant to this instrument.
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28, SEVERABILITY: Invalidation of any one. of the
provisions of this instrument by Jjudgment or court crder or
decree’ shall in ne wise affect any of the other provisions which
ghall remain in full force and effect. "

. 2%. WEED ABATEMENT: Any other provision contained ’
herein to the contrary notwithetanding, ail lots shall be naintained_ .
in a neat appearance,and where said lot shall be without any "
structure, any natural or artifiecial growth, i.e., natural grasses, °
bushes, eto., shall be malntained and controlled. In the event :
said growth on any lot shall becowe uneentrolled and unaightly,
then in sald event the Committee shall heve the right te cut,
trim, or remove said growth at the scle expense of the respective
owner of any such lot.

30. UTILITIES: All utilities servicing any lot respectively ;'

in the Subdiviaion shall be by means of underground facillties,

and all extensions for all utility services through the Subdivision
or any part thereof shall pe only by meane of underground facilitles,
unleas the respective owner of any 1ot shall have obtained the

prior express written approval of the Grantor or its successors

in interest for any utillty facilities or extensions thereof by
means of overhead facllitles. )

Executed this 18th.day of November, 1976.

BENCHMARK AT BEAVER CREEK, a
Coloradc Limited Partnership,

By BENCHMARK-AVON PROPERTIES, a
Partnershlp, Its Sole General

Partner,

. STATE OF CDLORADO% '
33.
COUNTY OF EAGLE )

The above and foregeing instrument was acknowledged
before me this /Z¢h day of November, 1976, by RONALD D. ALLEED,
a Managing Parther of Benchmark-Avon Propertles, .8 Partnership.

. My commission expires:
W,

% WITNESS my hand and official seal.

3k
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RESTATEMENT OF AND FOURTH AMENDMENT TG f i

DECLARATION OF PROTECTIVE COVENANTS FOR

BENCHMARK AT BEAVER CREEK SUBDIVISION

BENCHMARK AT BEAVER CREEK, a limited partmership, exercises its
power pursuant to paragraph 24 of the Restatement of and Third Amendment to
Declaration of Protective Covenants for the Benchmark at Beaver Creek
Subdivision, as recorded in Book 250 at Page 143 in the records of the
Eagle County Clerk and Recorder, Eagle, Colorado, and hereby amends in
total the ahove referenced Restatement and Third Amendment, provided
however, that this instrument shall in no wise affect the additional
Protective Covenants recorded in Book 246 at Page 947 in the records of
the Clerk and Recorder of Eagle County, (olorado; and

BENCHMARK AT BEAVER CREEK, Granter, hereby makes and declares the
following limitations, restrictioms and uses upon and of such real property
as restrictive and protective covenants rtunning with the land, and as
binding upon Grantor and upon all persoms claiming under Grantor and upon
all future owners of any part of such real property, so long as these
restrictive and protective covenants shall remain in effect:

1. DEFINITIONS: As used herein the following words and terms
shall have the following meanings:

1. Commercial - The commercizl zone is intended to provide
for the.broad convenient functioning of commercial centers
serving large areas of the County. Uses permitted are
intended to include all retail and service operationms,
including but not limited to the fellowing: wholesale
and retail establishment, including sale of food,
beverages, drygoods, furniture, appliances, bakery,
automotive and vehicular equipment, hardware,

clothing, building materials, feed, garden
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supply, equipment rental and plant mzaterials;
personal service establishment including bank,
barber or beauty shop, lavndromat, lawndry ot dry
cleaning plant serving individuals only, mortuary,
rhoto studlo, shoe repair, taillor shop, bowling
alley, restaurant, coctail loumge,.private club,
theater and indoor recreation; general service
establishment including service of autombiles, auto-
mobile service stations, vehicular rental service
and repair shops, hotel-leodges up to 750 units,
boarding and rooming house, offices for conduct of
a business or porfession, studic for conduct of arts
and crafts, dental and medical clinics.

Committee - A group of five persons who shall be responsible
for the administration and enforcement of these
protective covenants. All such persens shall be
appolnted by Grantor.

Common -~ That portion of the Subdivision held in trust by

Open Space
Benchmark at Beaver Creek and used to provide common
access to the public domain by residents and visitors
to the Subdivision and the public in general.

Community - A lot which may be used for veliglous purposes,

Facilities
fire station, police or sheriff's station, or simi-
lar governmental purposes, public nursery or déy-
care center.

Condominium A lot which may be ysed for multiple family resi-
dential purposes, residential duplex, condominiums
or apartments, limited retail shops, limited service
shops, offices and restaurants. Condominium units
are as defined In Section 38-33-1i0l et seg. C.R.5.
1973 as amended {Colorade Condomin?um Ownership Act).
Duplex is defined herein as a building containing two

dwelling units; dwelling units defined hereinbelow

under the term “single family."




Attachment A: Benchark Covenants

6. TIndustrial --A lot which may be used for the broad range of
Manufacturing, Warehousing, Storage, Retail and
Sales Operations required for the proper and col-
vient functioning of industrial centers serving
large ateas of Eagle County, Iincluding but not
limited to all of the uses by right contained in the
Zoning Resolution for the County of Eagle, State of
Colorado, and/or also an electric utility substation
including the placement of all equipment, the con-
struction of roads, and all other appurtenances
necesgary to operate an electric substation, also
fneluding warehouse, storage, garage and office use
thereto.
& lot located within Benchmark at Beaver Creek
Subdivision.

8, Mobile Home— A lot which may be used for mobile home park purposes;

park which shall be subject to any rules and regulations

for such purposes as are established by the State of
Colorade and Town of Avon; and further shall be sub-
jeet to any rules and regulations for mobile home
parks which may be established by the Planning and
Architectural Control Committee of the Benchmark at
Be;ver Creek Subdivisien.

9, Multiple - & lot which may be used for multiple family residential

Family

apartment purposes, limited service shops, limited
retail shope, restaurants, offices, medical and
dental clinics.
A lot which may be used far the censcructiom of only
one dwelling unit and containing not less than 1,500
sq. ft. of habitable floor area. A dwelling unit de-
fined as one or more rooms In one building. occupied
by one family living independent of any other family,
used solely for residential (human) occupancy, and not

having more than ome cooking faecility. The term

-3
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'auelling utit shall not include a mobile home whether

or not fixed to the ground by a permanent continuous

foundation.

The term dwelling unit as used herein

under this definiticn shall be exclusive and shall

not include hotels, motels, bearding houses, clubs,

or any institution, such as an asylum, hospltal or jail.

11. Subdivision- Benchmark at Beaver Creek Subdivision.

2. GENERAL PURPOSES:

These covenants are for the mutual benefit and

protection fo the owners and lesaces of the lots ir the Subdivision and are made

for the purposes of creating and keeping the Subdivision desirable, attractive,

beneficial and suitable in architectural design, materials and appearance and

guarding ageinst umnecessary interference or destruction of the natural beauty

of the Subdivision.

3. USES: All lots in the Subdivision shall fall within the following

land use definitions:

Definition

1. Commercial, also designated
general commercial or bank
or motel-lodge or hotel-lodge
or shopping center.

2. Common Open Space

3. Commmity Facilitfes

4. Condominium, also designated
apartment. or duplex

5. Industrial

6. Multiple Family, also designated
apartment or condominium

7. Mobile Home Park
8. 5Single Family
9. I-70 right-of-way exception

Avon Road right-of-way

Lot Description

Block 1: Lots 1 thru 5, Lots 10
through 42, Lots 67 and 68.

Block 2: 1lots 20 chru 32, Lot 35,
Lots 47 thru 75, Tvact Q.

Biock 3: Llots 3 thra 8.

Tracts A, B, and C.

Tracts G and P.

Block 1: Lots 6 thru 9, Lots 43 thru 51
and Lat 70,
Block 2: Lots 2 thru 19, Lots 23, 33 and

34; Lots 36 thru 56, Lot 58, Lots 61
thru 6%, Lots 71 and 72, Lot 75.

Block 3: Lots 1 thru 3, Lots 5 thru 9.

Block 1: Lots 10 thru 29, 32 thru 41.

Block 1: Lots 6 thru 9, Lots 43 thru 51,
Lot 70.

Block 2:; Lots 2,3,4,7, Lots 11 thru 19,

Lots 23, 34, 41 thru 56, 58 Lots 61
thru 69, 71 and 72, 75.

Block 3: Lots 1 thru 3, Lots 5 and 6,
and Lots 8 and 9.

Block 2: Lot 1

Block 1: Lots 52 thru 57, Lot &9.

Tract D. '

Tract E,
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Eagle River-Drainage use
and consgervation

01d River Bridge and conserva-
tion

Denver and Rio Grande Western
Railroad right-of-way exception
to Plat

14. Upper Eagle Valley Sanitation
District exception to Plat

15. Shopping Center Phase 1 Tract
16. Shopping Center sign Lract

17. Access, irripgation ditch drainage, Tract
utilicy

18. Private landscape and drainage Tract
19. Access, drainage, utility " Tract
20. Private acceas Tract

4. PLANNING AND ARCHITECTURAL CONTROL COMMITTEE: The Planning and

e

Architectural Control Committee, hereinafter referred to.as the Committee, shall
consist of five members who shall be appointed and serve at the pleasure of the
Grantor, Benchmark at Beaver Creek, 1#3 successors or assigns, to review, study,
and approve or reject proposed improvgments of any nature whatsoever within
the area described in the Final Plat and any and all amendments thereto of
Bertchmark at Beaver Creek of which these protective covenants are made a part.
The Grantor shall have the exclusive right to remove andfor replace any member
of the Comittlee as the Grantor in its sole opinion shall deem necessary,
including but not limitec to the replacement of a committee member upon sald
member's resignatrion, disability or death, Said rgplacement shall be forthwith
at the discretion of the Grantor. A majority of the Committee shall govern its
actions. However, Grantor at its sole discretion may alter in part or in total
any decision of the Committee. Any vacancy om the Committee shall be filled by
appointment by the Grantor; in the event Grantor fails to make such appointment
for a continuous period of 30 days, then in said event any vacancy may be filled
by appointment of the Beard of County Commissioners of Fagle County, Colorado.
{a) The Committee shall make such rules and regulations and
adopt such procedures as it may deem necessary and appropriate to

govern its proceedings.
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{(b) 1In passing upon any plans and specifications submitted
for its approval the Committee shall consider:

(1) The suitability of the improvement, including materials
of which it 18 to be constructed, to the site upon which it is to
be locdted;

(it} the nature of adjacent and neighboring improvements;
(111} the quality of the materlals to be utilized in any
proposed improvement; and
{iv) the effect af any proposed improvement on the outlook
of any adjacent or neighboring property.

(c) It shall bé an objective of the Committee to make certain
that no improvement will be so similar or sc dissimilar te others in
the vicinity that values, monetary or aesthetic, will be impaired.

(d) 1In the event the Committee fails to approve or disapprove
plans and specifications submitted to it within thirty days of sub-
mission and no suit to enjoin the construction has been commenced
prior to the completion thereof, approval shall not be required and
the related covenants shall be determined to have been fully complied
with.

{e) The Committee is hereby authorized to collect reasonable fees
as 1t may deem necessary from parties seeking or requiring the ser-
vices of the Committee pursuant to these Protective Covenants and any
all rules and regulations adopted pursuant thereto. Sald fees shall
be the proverty of and inure to the benafit of Benchmark at Beaver
Creek, a limited partnership and/or its successors and assigns. Said
fees may be uged by the Committee for 1its expenses.

5., APPROVAL OF CONSTRUCTION PLANS: All plans for comstruction and

alteration shall be first submitted to the Committee as herein provided:

(a) No building or other structure shall be constructed, erected,
altered or maintained on any lot, mor shall any additlon therete ox
change or alteration therein be made until two complete sets of final
plans and specifications including, but not limited to, a celor
rendering; geologic soils site investigation and foundation report;
floor plan, elevation showing all sides, plet and prading plans; pro-
visions for off-street parking and locatlons of driveway access; the

specifications; the locatien, character and method of utilization of
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all utilities have been submitted to the Committee and approved by it

in writing. Owners and lessees of lots within the Subdivision are

encouraged to consult with the Committee prior to and during the pre-
paration of such plans and.specifications in order te avold unneccessary
delay in approval.

(b} The Committee shall be authorized to levy a reasonable charge,
not exceeding ten centa for each square foot of encl'c;.sed floor space,
for the review of final plans and specifications, which charge shall
be pald in advance. The Committee shall publish as a part of its rules
and regulations a schedule setting forth the various fees to be
charged for the various types of submittais for approval.

(c). Each building or other structure shall be constructed, erected
and maintained in strict accordance with the approved plans and
gpecifications.

(d) The Committee shall use reasonable judgment -in passing upon
all such plans and specifications, but the Committee shall not be
1iable to any person for its actions in connection with submitted élans
and specifications, unless it be shown that the Committee acted with
malice or wrongful intent.

6. DRAINAGE: All plans and specifications for structures and the
construction of such structureg shall maintain the drainage easements and rights-
of-way within the Subdivision free and clear and unobstructed. No structure,
road or other facility which encroaches upon or crosees any such dra}nage ease-
ment or right-of-way shall be constructed without prior approval in writing by
the Committee. No vehicle entrance to any lot in the Subdivision from any

dedicated road or street shall be constructed or used unless servieced by a
L}

constructed drainage culvert located and sized in a manner which.shall first be
approved In writing by the Committee. The Committee's action in reviewing such
drainage plans shall be guided by the recommendations of the Planning Department
of Bagle County, Colorado.

7. EASEMENTS: Easements and rights-of-way as shown or described on
the recorded plat of the Subdivision are hereby reserved. In addition the

following easements and rights-of-way are reserved:

-7
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{a) Easement regerved in the tight-of-way of each road and street
for water and all other utilities together with the Installation,
repair, and maintenance thereof.

- (b) General easement maintained in perpetuity over and across

all tracts and lots in the Subdivision in favor of Grantor for instal-

lation, repalr, improvement, removal and maintenance of utility

facilities including water, water dralnage, water storage, energy trans-
mission, energy storage, sewer, sanitation, telephone, natural gas,
liquid propane gas, television cable, lighting, heating, bridle path,
pedestrian traffic; and similar services. Provided, however, that the
use and exercise of said easement shall mot disturb Improvements,
excluding walks, drives, fences or landscaping, existing upon a lot

or tract at the time of exercise or use of sald easement.

4. TFENCES: No fence, wall, or similar type barrier of any kind shall
be constructed, erected or maintained on any lot, except sucéffunctional or
decorative fences or walls as may be a?proved by the Committee as an integral or
decorative part of a building to be erected on a lot.

9. SIGNS: No signs, billboards or other advertising of any kind
shall be erected, constructed or maintained om any lot or structure for any
purpose whatscever, axcept such commercial signs as have been approved by the
Committee either for idemtification of residences or places of business or other
commercial uses. The Committee shall establish comprehensive sign {Fgulations
for the Subdivision providing for the administration and enforcement of same;
regulate the erection, construction, restoration, alteration, location, land-
scaping and maintenance of signs, window signs, flags, pennants, banners and
buntings, display boxes, residentisl name plate signs, subdivision interest
signs, temporary site development signs, traffic control signs for private
property, murals and supergraphics; establishment of an approved sign progranm;
establishment of a design review procedure and guidelines. The Committee shall
review appearance, lighting, form, color, character, dimensions, and materials
of all signs requiring approval under this covenant and any rules and regulations
created pursuant hereto. The Committee shall make such aesthetic Judgments
necessary to insure that all signs requiring approval under this covenant or

any rules and regulations made pursuant herete are in conformance with such
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8ign ruies and regulations and In harmony with the character of the Subdivision.
The Committee may adopt from time to tIme such rules and regulations as it may
deem necessary to perform 1ts prescribed duties. Review shall be in conformance
with the procedure outlined in such rules and regulations. '

10. WATER AND SANITATION: Each structure designed for occupancy or

use by human beings shall be connected with water and sanitation facilities
made available at any time in the future by Grantor or any successive person
or entity. No private wells or sanitation systen shall be used within the
Subdivision.

11. TRASH: No trash, ashes or other refuse shall be thrown or dumped
on any land within the Subdivision. There shall be no burning or other disposal
of refuse out of doors. Each property owner shall provide suitable receptacles
for the temporary storage and collection of refuse, and all such receptacles
shall be‘sc;eened from the public view and protected from disturbance.

12. LIVESTOCK: No animals, livestock, horses or poultry (except dogs,
cats and other househcld pets for personal enjoyment and not for commercial
purposes and except horses owned and used in conjunction with an equestrian~
livery operation approved by the Committee) shall be kept, raised or bred in
the Subdivision. The keeping of dogs, cats and other household pets for
persornal enjoyment shall be strictly governed by all applicable rules and
regulations adopted by the Town of Avon, Coloradoe, any successor governmental
entity, tﬂe Comnitteé aforementioned, or any homeowners association created for
the benefir of property owners and lessees of the Subdivision.

13. TREES: Trees, shrubs and bushes naturally existing upon any lot
shall nct be cut, trimmed or removed without prior written approval of the
Committ;;.

14. SET BACK REQUIREMERTS: The Committee may determine the location

of improvements in relation to property lines, and all actual construction

sites must receive the advance written approval of the Committee prior to the

commencement of constructior In determining the proper location for each

improvement, the Committee wnall consider the location of existing and future

improvements on adjacent property, the wishes of adjacent property owners, and

such other economic or aesthetic comsiderations as it may deem appropriate.
15. BUILDING HEIGHT: All building height maximums shall be as

determined by the Committee, Building height is defined as the distance, measured

Fl
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vertically, from the finished grade at the midpoint between the front and rear
walls of a buliding to the top of a flat roof or mansard roof, or to the midpoint
between the eave line and the peak of a gable, gambrel, hip, shed or similar
pltched roof, and measured to a slepe not to exceed 12:24.

16, PARKING REQUIREMENTS: Parking requirements shall be determined

by the Committee. The following provisions shall apply to off-street parking

-

and loading facllities:

- The. provision and maintenance of off-street parking and loading
space 1s a continuing obligation of the property owner. The
Committee shall not approve any construct ion uncil plans are pre-
sented and approved by the Committee that show property that
is available and wiil remain available for exclusive use as
off-street parking znd loading space. The subsequent use of
property for which the Committee's approval is granted shall be
conditionsl upon the unqualified certinuance and svaillability of
the amount of parking and loading space required by this covenant.
Should the owmer of occupant of any lot or building change the
use to which the lot or building 1is utilized, thereby Increasing
off-gtreet parking and locading requirements, it shall be a
violation of this covenant to begin or maintain such altered use
until such time as the increased off-street parking and loading
requirements, minimum off-street loading requirements, clear-vision
area requirements, the Committee shall be guided by the standards
set forth in the Town of Avon Zoning Resolution.

17. TLANDSCAPING: All surface areas disturbed by construction shall
be promptiy landscap&d and maintained according te approved landscape plans
pursuant to paragraph 5 hereof. The Committee shall make rules and regulations
specifying the location, type, and quantities of ground cover, plants, shrubbery,
trees, and similafly related natural and/or artificial materiale used and sub-
mitted inm connection with said landscaping plans.

18. TEMPORARY STRUCTURES: WNo temporary structure, excavation, basewent,

trailer or tent shall be permitted in the Subdivision, except as may be deter-
mined to be necessary during construction and specifically authorized by the
Committec in writing.

19. CONTINUITY OF CONSTRUCTION: All structures compenced in the

Subdivision shall be prosecuted diligently to completion and shall be completed
within twelve months of commencement unless an excepticn 1s granted ip writing
by the Committee.

20. NUISANCE: Yo noxious or cffensive activity shall be carried on
within the Subdivision, nor shall anything be done or permitted which shall
constitute a nuisance therein.

21. TRALE NAMES: No word, name, symbol, or combination thereof
shall be used to identify for commercial purposes a house, structure, business

or service within the Subdivision inless the same thall have been first approved
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in writing by the Committee. "Benchmark", as a work, name, symbol, or any
combination thereof, shall not be used to identify for commercial purposes
any house, structure, business, or service within the Subdivision unless the
asame shall have been first approved in writing by the Grantor.

22, VARIANCE: A variance from or exception to the provisions
hereof as well as a vacation of any easement reserved or described on the
recorded plat of the Subdivision or herein may be granted in writing by the
Committee upon approval thereof by the Town of Avon, Colorado.

23, [EFFECT AND DURATION OF COVENANTS: The conditions, restrictions,

acipulations, agreements and covenants contained herein shall be for the’
benefit of and binding upon each lot in the Subdivision, and each owner of
property therein, his successory, representatives and assigns and shall continue
in full force and effect until January 1, 2000, at which time they shall be
automatically extended for five successive terms of ten years each.

24, AMENDMENT: The conditions, restrictions, stipulations,
agreements, and covenants contained herein may be abandoned, terminated, or
amended by the Grantor until such time as 70% of the land included within the
boundaries of the Subdivision has beer sold by the Grantor, at which time the
then owners of 51% of the land in the Subdivision may call am electlon to select
a ""Landowners Committee' comprised of five individual owners in the subdivision,
one of whom shall be the Grantor, if the Grantor shall at such time still be
an owner of property in the Subdivision, and said Committee, by 4/5 majoricy
vote, may amend, alter, revoke or modify the conditions, restrictions,
stipulations, agreementa and covenants contained herein, In determining the

land ineluded within the boundaries of the Subdivision, those parcels designated

on thz final plat as “public tracts” shall be counted and shall be deemed to be

owned by Benchmark at Beaver Creek.

25, ENFORCEMENT: If any person gshall viclate or threaten to viclate
any of the provisions of this instrument, it shall be lawful for the Compmitcee,
the Town of Avon, Colorado, or any person or persons owning real property in the
Subdivision to institute proceedings at law or in equity to enferce the provisions
of this Instrument, to restrain the person viclating or threatening to viclate

them, and to recover damages, actual and punitive, together with reascnable

-11-
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attorneys’ fees, for such violatioms.

26, PENALTIES AND EXPENSES OF ENFORCEMENT; LIENS FOR NON-PAYMENT
OF SAME: 1If any person shall violate any of the provisions of this instrument

or the rules and regulations promulgated by the Committee pursuant to this
jnstrument for which penalties are provided, or cause expenses to the
Committee as a result of such violations, and fail to or refuse to pay such
penalties or expenses, then such unpaid penalties or expenses shall be charge-
able to the owner, including interest, and shall constitute a lien thereon
superior (prior} to all other liens and encumbrances except:
(a}) Tax and special assessment liems in favor of any assessing
uniti and
(b) All sums unpaid on a first mortgage or first deed of

trust of record, including all unpaid obligatory sums as may be provided

by such encumbrance and including additional advances made thereon

prior to the creation of such a lien.

To evidence such a lien the Committee shall prepare a written notice
setting forth the amount of such unpaid indebtedness, the name of the owner
of record of the subject property, and the legal description of thé subject
property. Such notice shall be signed by a member of the Committee and shall
be recorded in the office of the Clerk and Recorder of the County of Eagle,
State of Colorado. Such lien for the penalties or expenses ghall attach
from the date of the failure of payment of sald assessme&t af penalties or
expenser, and may be enforced by foreclosure on the defaulting owmer's property
by the Committee. In the event of such foreclosure, the owner shall be required
to pay the costs and expenses of such proceedings, the costs and expenées for
filing the notice or claim of lien, and all reasonable attorneys' fees. The
Grantor hereunder shall have the power to bid in said real property at any
foreclosure sale and to acquire and hold, lease, mortgage or covey the same.

The amount of any such penalties or expenses assessed against such
real property shall also be a debr of the owner thereof at the time the assess-
ment is made. Suit to recover a money judgment for any such unpald penalties
or expenses may be maintained without foreclosing or waiving the lien securing
said debt.

Any mortgage holder or similar encumbrancer holding a lien on any

-12-
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real property in the Subdivision may pay any unpaid penalties or expenses
created hereunder with respect to such real property, amd upon auch payment

such encumbrancer shall have a lfen on such real property for the amounts

paid, said lien to be of the same priority as the lien of his respective

encumbrance.

27. NON~CONFORMING USES AND BUTLDIRGS: The lawful use of a building

or structure, or the lawful use of any land as existing and lawful at the

time of recording of this imstrument, or in the case of amendment of this
instrument then at the time of such amendment, may be continued although such
use does not conform to the provisions of this instrument or amendments thereto;
and such use may be extended throughout the same building, provided no
structure is proposed or made for the purpose of such extenslon.

27.1 Repalr and Maintenance. Repalr and maintenance of

a non~conforming building shall be permitted.

27.2. Restoration. A non-conforming building which has
been damaged or destroyed by fire or other causes may be restored
to its original condition, provided such work is commenced
within one year of such event, and completed within 18 months of
such commencement.

27.3. Change in Use. A non-conforming use shall not be
replaced by a use considered to exhibit -a greater degree of non-
conformity than the existing use; a non;conforming uge may be re-
placed by a use considered to exhibit an equal or iesser degreé of
non-conformity, to be determined by the Committee based on the
intent and purposes of this instrument.

27.4 aAbandonment. Whenever a non-conforming use of a
building or land has been abandoned for a pexiod of one year,
future use of the land or building shall be in conformity with
all applicable provisions of this imstrument or rules and regulations
promulgated by the Committee pursuant to this instrument.

78. SEVERABILITY: Invalidation of any cne of the provisions of
this instrument by judgment or court order or decree shall in no wige affect

any of the other provisions which shall remain in full force and effect.

~13-
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29, WEED ABATEMENT: Any other provision contained herein to the
contrary notwithstanding, all lots shall be maintained in a neat appearance,
and where said lot s?all be without any structure, any natural or atrificial
growth, 3.e.,, natural grasses, bushes, etc., shall be maintained and controlled.
In the event sald growth on any lot shall become uncontrolled and unsightly,
then in sald event the Committee shall have the right to cut, trim, or remove
said growth at the sole expense of the respective owner of any such lot.

30. UTILITIES: All utilities servicing any lot respectively in the
Subdivision shall be by means of underground facilitiles, and all extensions
for all utility services through the Subdivision or any part thereof shall be
only by means of underground facilities, unless the respective owner of any
lot shall have obtained the prior exprese writtem approval of the Grantor or
its successors in interest for any utility facilities or extensions thereof
by weans of overhead facilities.

Executed this 9th day of July, 1979.

BENCHMARK AT BEAVER CREEK, a
Colorado limited partnership,

By BENCHMARK-AVON PROPERTIES, a
partnership and general partmer,

By

STATE OF COLORADD )
} ss.
COUNTY OF EAGLE )

The alove and foregoing instrument wae acknowledged before me
this é th day of July, 1979, by A. J. WELLS, a managing partner of

Benchmark-Avon Properties, a partuership.
/{ UL£¢1£;7
//’ Notafy Pjyiic u////

_ \"‘.;‘.'_,"ff:,, © My commission expires: MQV' 6,{ /%&L

WITNESS my hand and official seal

14~
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" have the Yollosing m=aning: ) N _
Unit - & unit cre.sats of one or racre rooms in one buﬂdlng which .
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lota within tie gubjucl grege "ty sanid be s0ld uniess use chereof is so©
resiricted s to prrv-':ﬂ' com truction of more than 1,335 units oo the
subject property. ) SR \ o
3. TEffect an! Lmurat'on of Loven.nts. The vonditions, restriciions,

" stipulations, agreemeuts and (oveoants "sonturned Lerein shall be foe the

I PPREERNE -

bepefit of rnd binding vpun €2 :h Int within the gubject property «ml each

owner of sny portion of the svhject propurty or woy interest theretn, its

SUCCEBNOTE, Fopresentativer aod axBigns, and skall continue in full focce 1

apd effeet untid January 1, 7000 st whick rime they u}nll sutomatically be i
 extenced [0 five sv cecs.tve ternu of ien years each, e
G - d Amendment,  “he enestidd m. r-strictines, stipulistions, a‘:mmml}. 51
and covenants containcd be '.""‘. mny be abundongd, - roeasted or e Yed by §

"

e Drclarant uniil such ti ne as 10% o~ rrore of the land area within the

IRV



B . s e AR

L sub;rct pruperty has b«n mm hy xmlnrmt. I.n the mm Dcclarmt has

o sold wuch propoﬂiou. t.he then owners of »t keast 5!1’. o the land urcs in
© the gulject property may amend, alter. nwke. or mnd!{y t.he conditions
) * or restrictions, su;mhum. agreemenls md eovenanu conuined bere!l:

ST e

s amrdmm of these proteciive emenanm vh.ish a.‘un mcnvne the numbe:

"‘-,Mqummmﬁmmammwot

':mwmd,mdm

" STATE OF COLORADO )
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Pravided, however, that no abandonmm nr termimtion nnd noi A

of s which may be copstructed vpon uu mbjm property shall be T
i-ap},ementcd or sdopted unless pprovud by tbe Board o! Cnunty Comm.u-
stoners of La.glo County, Colorado. . "' . . R
s. LUnforcement. If any perm shall vrbhte or uu'eaten to vioh:.e )
any of tne provisious cf Whis iastrument g sh:ll be lawful for the Board | 3
of County Commissicaers of Eaxgle Com:&r Colorado, or any persog or
persons owning real property within the nbject property to institute "
pmoediagn in law or in equity to eunorct the provisions of this imtnunut
20d to restruin the persons violating or. threatening to viclate them and i.o
recover damages for such violations, actoal and punu.‘.vz. togu.her with

cosis ap. reasonable auorney's fees,

6. Sondition Precedent. :znmww:ﬂummmth-‘:

recoed in the 0ffice of the Cletk and Recorder of Exgle (buniys mlondo.uiﬁn
mywoft}nmrgmfmm:mmmwmmdforuxﬂ .

EXI-‘C!:TLD this & day of

: Dmduuurk ‘st Bcarer Cuek.
& Calorado Himited paciaecsalp,

By Mdﬂnark-lwon Properﬂ.ei,
a pirtuﬂhip. its sole gemeral

) 88
County of Eagle ) ‘
_ The n‘bon and loregoing instrument wis acknowiedged before me :
wis 77 day of . 3978 by Boneld 2. Allcd - 3 Mansging

Partaer of Reschmars-Avie Properdes, » parineritup, sole general partner
of Henchmark st Beas = Creek, 4 Calorado limited partnership.

Witnene my band and ofticial sesl,

My commission txptru; U feevw s b &V
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- Ml that nal. pmparty uit.h:ln ‘the subdiviu.on nmd .
AENCHMARY AT BEAVER .CREEK in kagle County, Colorsdo, the ‘.I‘i.nal
-, Piat of which has been filed under Reception No. 129460 in .

Map Csso #2, Drawer "B" of Plats, and recorded in Book 233
at Page 566 in the rocords of the Eagle County Clerk and a
Racorder; the Revised Pinal Plat of which has been filed urder .
Reception No. 134061 in Map Case #2, Drawer "B, and regoxded
in Book 238 at Page 41, as corrected by Corrected Flat
recoraad AuguBt 11, 1976 in Dook 247 at Page 989) the Final
Plat Amendaanc No. 1 of which has been filed under Reception
No. 147223 in Map Case 2, Drawer "3* and recorded in Book
246 at Page. §3; the Final Plat Amendient No, 2 of which
has been filed under Raception No. 142224 in Map Case ¥2,

D:war “B* and recorded in Boock 246 at Page 44, and the Final

la> Amencdment No, 3 of which has bean filed under Reception
so. 145347 in Nap Case #2, Drawer 'BA" an.i .'ta-rdcd in Book
249 at Page 93, all of such ucnrds, :

Exupt the foucuinq.

. Tracts H, 0 -and Q
Block 1; - et
Lotli 1]"' 10'

2, 5-7, 9-11. zx. 22
57-59, 67—a9 and 72




Book 337 Recorded at 4:30 P.M. Marchk 5,1982 Fee $39.00pd '

page 366 23371 ttaehrirerithi=Belerark Covbriarts

‘m'iﬁﬁ-ﬁ: RESTATEMENT OF AND PIPTH AMENDMENT TO
. DECLARATICN OF PROTECTIVE COVENANTS FOR
BENCHMARK AT BEAVER CREEK SUBDIVISION

Pursuant to paragraph 24 of the Restatement of and Fourth Amendment to

Declaratiaon of Protective Covenantg for the Renchmark at Beaver Creek Subdivision, as
recorded in Book 288 at Page 116 in the records of the Eagle County Clerk and Recorder,
Eagle, Colorado, the undersigned constituting at least 4/5 of the duly elected
Lazdowners Committee do hereby amend in total the above referenced Restatement of and
Fourth Amendment, provided however, that this instrument shall in no wise affect the
Additional Protective Covenants recorded in Book 246 at Page 947 in the records of the
Cierk and Recorder of Eagle County, Colorado; and

The Landowners Committee (hereinafter referred to as Committee), hereby makes and
declares the foilowing limitations, restrictions and uses upon and of such real
property as restrictive and protective covenants running with the land, and binding
upon all present owners of real property in said subdivision and upon all future owners
of any part of such real property, so long as these restrictive and protective
covenants shall remain in effect:

1. DEFINITIONS: As used herein the following words and terms shall have the
following meanings:

1,1 Commercial = A lot, tract of land or building space within a commercial zone
intended to provide for the broad convenient functioning of
commercial centers serving large areas of the Town of Avon and of
Fegle County. Uses permitted are intended to include g1l retail
and service operations, including but not limited to the following:
wholeeale and retail establishments, including sale of food,
beverages, dry goods, furniture, applisnces, bakery, automotive and
vehicular equipment, hardware, clothing, building materials, feed,
garden supply, equipment rental and plant materials; personal
service establishments including & bank, barber or beauty shop,
laundromat, laundry or dry cleaning plant serving individuals only,
mortuary, photo studio, shoe repair, tailor shop, bowling alley,
restaurant, cocktail lounge, private club, theater and indoor
recreation; general service establishments including service of
automobiles, automobile service stations, vehicular rental service
and repair shops, condominium-hotel/lodge, hotel/lodge, boarding
and reoming house, offices for econduct of a business or profession,

studio for conduct of arts and crafts, dental and medical clinies.
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1.2 Landowners
Committee

1.4 Community
Facilities

1.5 Condominium

1.6 Industrial

1.8 Mobile Home
Park

- A group of five persons who shall be responsible for the
administration and amendment of these protective covenants and who
shall have the right Lo enforce these protective covenants. All
such persons shall he elected as set forth in paragraph 24 of these'

covenants.

- That portion of the Subdivision held by Benchmark at

Beaver Creek and/or its successors or assigns and used as private
pen space,

A lot, tract of land or building space which mey be used for
religious purposes or governmental purpcses, such as, fire station,
police station, water and sewer services, etc. or employee housing,.
public nursery or daycare center.

- A lot, tract of land or building space which may be used for
wultiple family residential purposes, residential duplex,
condominiums or apartments, limited retsil shops, liwited service
shopa, offices and restaurants. Condominium unite are as defined
in Section 38-33-101 et seq. C.R,S, 1973 &s amended (Colorado
Condominium Ownership Aet). Duplex is defined herein as a single
building containing two dwelling units,

A lot, tract of land or building space which may be used for the
broad range of Manufacturing, Warehousing, Storage, Retail and
Sales Operations required for the proper and convenient funcrioning
of industrial centers gerving large areas of the Town of Avon and
Eagle County, including but not limited to all of the uses by right
contained in the Zoning Code for the Town of Avon, State of
Colorado, and/or aleo an electric utility gubstation including the
placement of all equipment, the construction of roade, and all
other appurtenances necessary to operate an electric subatation;
also, including warehouse, storage, garage and office use.

A& parcel or tract of land as described and located within Renchmark
at Beaver Creek Subdivision.

- A lot or tract of land which may be used for mobile home park
purposes; which shall be subject to aty rules and regulations for
such purposes as are eatablished by the State of Colorado and Town
of Avon; and further shall be subject to any rules and regulatioms
for mobile home parks which may be established by the Planning and
Architectural Control {ommittee of the Benchmark at Beaver Creek

Subdivision,
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1.9 Multiple ~ A lot, tract of land or building or bwilding space which may be
Family
used for multiple family reaidential apartment purposes, limited
gervice shops, limited vetail shops, restaurants, offices, medical
and dental cliaics.
1.10 Private Park - A lot, tract of land or building space which may be used for a
Recreation and
Commercial re~ clubhouse for indoor and ocutdoor sports activities and customary
lated thereto
support facilities, such as, but not limited to, swimming pools,
tennis courts, archery vange, restaurant/lounge, pro shop, and
other similar activities or services,
A lot, tract of larnd or building which may be ured for the
construction of only one dwelling unit and containing not less than
1,500 sq. ft. of habitable floor area,
1,12 Dwelling A dwelling unit is defined as one or more rooms in a building
ont occupied by one family living independent of any other family, used
solely for residential (human} occupancy, and not having more than
one cooking facility, The term dwelling umit shall not iaclude &
mobile home whether or not fized to the ground by a permanent
continuous foundation. The term dwelling unit &6 used herein wmder
this definition shall be exclusive and shall uot include hotels,
motels, boarding houses, clubs, or any institution, such as an
asylum, hospital or jail,
1,13 Subdivision ~ Benchmark at Beaver Creek Subdivision,
1.14 Town = The Town of Avon, Colorado.

1.15 BMEBC - Benchmark at Beaver Creek, a Colerade limited partnership,

%Z. GEMERAL PURPOSES: These covenante are for the mutual benefit and protection

of the owners and lessees of rthe lots and tracts in the Subdivision and are made for

the purposes of creating and keeping the Subdivigion desirable, attractive, benaficial

and suitable in architectural design, materiale and appearance and guarding againgt
unnecessary interference with or destruction of the Subdivisien.

3. DSES: All lots and Tracts of land in the Subdivision shall fall within the
following respective land uge definitions:

Definition Lot Descrigtion

3.1 Commercial, also designated Block I: Lots 1 thre 5, Lots 10 thru 42,
general commercial or condo- Lota 52A aad 52B, Lots 67 and 68,
minium-hotel/lodge or hotel/ Block Z: Lots A, B and G, Lots 20 thru 25,
lodge or shopping center. Lots 29 thru 32, Lots 55 thru 75, and Tract (,
Bleck 3: Lot 2,
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Common Open $pace, alsa Tracts A, B, and C.

degignatd open space and

conser-t.ion
Community Pacilities Tracts G and P,
Condominium, alsc designated Block 1: Lots 5 thru 9, Lot 38, Lots 40 thru 51,
spartment, multiple family Lot 70 and Lot 70A.

duplex, or condominium Block 2: Lote A,B and ¢, Lots 2 thru 19, Lot 23,
hoteli~lodge Lot 25, Lote 29 thru 34, Lots 36 thru 46,

Lot 58, Lots 60 thru 69, Lots 71 thru 75.
Bleock 3: Lot 1, 3, B and 9.

Industrial Block 1: Lots 10 thru 37, Lot 39 and Lot 42,
Mobile Home Park Bleck 2: Lot 1,

Private Park, Recreation Block 1: Lots 524 and 52B.
and Commercial

1-70 right-of-way exception D.
Avon Road right-of-way E, P,

Eagle River-Drainage use H, I, K, L,
and congervation )

0ld River Bridge and J.
conservation

Denver 4and Rio Grande Western
Railroad right-of-way
exception to Plat

Upper Fagle Valley Sanitation
District exception to Plat

Shoppiug Center Phase | Tract
Shopping Center sign Tract R,
Private landscape and drainage Tract V.

Access, drainage, utility Tract W,

4, PLANNING AND ARCHITECTURAL CONTROL COMMITTEE: The Planning and Architectural

Contrel Committee, hereinafter referred to as the PACC, shall consist of five members
who shall be appointed and aerve at the pleasure of the Committee to review, study, and
spprove or reject proposed improvements of any nature whatsoever within the area
described in the Fingl Plat end any and all ameadments thereto of the Benchmark at
Beaver Creek Subdivision of which these protective covenants are made a part, The
Committee shall have the exclusive right to remove and/or replace any member of the
PACC as the Committee in its sole opinion shall deem necesssary, including but not
limited to the replacement of a PACC member upon said member's resignation, disability
or death. BSaid replacement shall be forthwith at the discretion of the Committee, A
majority of the PACC shall govern its actions, However, Committee at its sole

discretion may alter in part or in total any decision of the PACC, Any vacancy on the




r
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PACC shall be filted by appointment by the Committee; in the event Comnittee fails to

make such appointment for a continuocus period of 30 daya, then in said event any

vacancy may be filled by appointment by the Council of the Town of Avon, Colorado.

(a} The PACC shall make such rulvs and regulations amd adopt such procedufes
as it may deem neceseary and appropriate to govern its proceedings. . . -

(b) In passing upon any plans and specifications submitted for its approval
the PACC shall consider:

(i} the suitability of the improvement (including materials of which
it is to be constructad) to the site upon which it ie to be located;
{(ii) the nature of adjacent and neighboring improvements;
(iii) the quality of the materials to be utilized in any proposed
improvement; and
{iv) the effect of any proposed improvement on the outlook of any

adjaceat or neighboring property. .

(¢) 1t shall be an objective of the PACC to make certain that no improvement
will be so similar or so dissimilar te others in the vicinity that values
{monetary or aesthetic) will be impaired.

{d) In the event the PACC fails to approve or disapprove plams and
specifications submitted to it within thirty (30) daya of submission and no suit
to enjoin the construction has been commenced prior to the completion theraof, _ .
approval ghall not be required and the related covenants shall be determined to
have been fully complied with. R

(e) The PACC is hereby authovized te collect reasonable fees as it may deem
necessary from parties seeking or requiring the services of the PACC pursuant to
th:ge Protective Covenants and any and &l! rules and regulations adopted pursuant
thereto., Said fees shall be the property of and inure to the benefit of the
Committee and/or its successors and aseigns, Said fees may be used by the PACC
for its expenses, -

5. APPROVAL OF CONSTRUCTION PLANS: All plans for construction and alteration

ghall be first submitted to rhe PACG as herein provided:

(a) Wo buildirg or other structure shall be constructed, erected, altered or
maintained on any lot, wor shall any addition thereto or change or alteration
therein be made until two cowplete sets of Final plans and specificarions
including, but not limited to, a color rendering; geologic soils site
investigation and foundation repert; floor plan, elevation showing all sides, plot

and grading plans; gprovisions for off-street parking and locations of driveway

access; the specificationa; the location, character and method of utilization of
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Qll utilities have been gubmitted to the PACC and approved by it in writing.
Dwnera and lessees of lots within the Subdivision are encouraged to consult with
the PACC prior to and during the preparation of such plans and specifications in
order to avoid unnecessary delay in approval.

(b} The PACC shall be authorized to levy a reasonable charge, not exceeding
ten cents for each square foor of enclosed floor epace, for the review of final
plans and specifications, which charge shall be paid in advance. The PACG shall
publish as a part of its rules and regularions & schedule setting forth the
various feea to be charged for the varicua types of submittals for approval,

{c) Each building or other structure shall be constructed, erectedband
maintained in strict accordance with the approved plana and gpecifications,

{d) The PACC shall use reasonable judgment in passing upon all such plans and
specifications, but the PACC shall not be liable to any person for its actions in
connection with submitted plans and specifications, unless it be shown that the
PACC acted wikn malice or wrongful intent,

6. DRAINAGE: All plans and specifications for structures and the construction of
guch structures shall maintain the drainage easements and rights-of-way within the
Subdivision free and clear and unobatructed. No structure, road or other facility

which encroaches upon or crosses any such drainage eamement or right-of-way shall be

coustructed without prior approval in writing by the PAGC. Wo vehicle entrance to any

lot in the Subdivision from any dedicated road or street shall be constructed or used
unlens serviced by a constructed drainage culvert located and sized in a manner which
shall first be approved in writing by the PACC, The PACC's action in reviewing such

drainage plans shall be guided by the recommendations of the Engineer for the Town of
Avon, Colorado.

7. EASEMENTS: Easements and rights-of-way as shown or described on the recorded
plat of the Subdivigsion are hereby reserved, 1In addition the following easementz and
rights—of-way are reserved:

(a) Basewents reserved in the right-of-way of each road and street for water
and 21l other atilities together with the installarion, repair, and maintenance
thereof.

{b) CGeneral easement maintained in perpetuity over and across ill tracts and
lots in the Subdivision in favor of Benchmark at Beaver Creek for installation,
repair, iwprovement, removal and maintenance of utility facilities including
water, water drainage, water atorage, energy transmission, energy storage, sewer,
sanitation, telephone, natural gas, liquid propane gas, television cable,

lighting, heating, bridle path, pedestrian trsffic, and similar services.
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Provided, however, that the use and exercise of said easement shall not

permarently disturb improvements, excluding walks, drives, fences or landscaping,

existing upon a lot or tract at the time of exercise or use of said easement,

8. FENCES: No fence, wall, or similar type barrier of any kind shall be _ s
constructed, erected or maintained on any lot, except much functional or decorative
fences or walls as may be approved by the PAAC as an integral or decorative part of a
building te be erected on a lot.

9. SIGNS: No signs, billboards or other advertising of any kind shall be
erected, constructed or maintained om any iot or structure for any purpose vhatsoever,
except such commercial sigms as have been approved by the PACC either for
identification of reesidences or places of business or other commercial uses. The PACC
shall establish comprehensive sign regulations for the Subdivision providing for the
administration and enforcement of same; regulate the erection, comstruction,
restoration, alteration, location, landacaping and maintenance of signa, window sigus,
flagse, pennants, banners and buntings, §isplay boxes, residential name plate signs,
subdivision interest signs, temporary sit: development signs, traffic control signs for
private property, murals and supergraphics; establishment of an approved sign program;
egtablighment of @ dewign review procedure and guidelines., ‘The PACC shall review
appearance, lighting, form, color, character, dimensions, and materials of all signs
requiring approval under this covenant and any rules and regulations created pursuant
hereto, The PACC shall make such aesthetic judgmenta necessary to insure that all
aigns requiring approval under this covenant or any rules and regulations made porsuanc
herete are in conformance with such sign rules and regulations and in harmony with the
character of the Subdivision, The PACC may adopt from time to time such rules and
regulations as it may deem neceasary to perform its prescribed duties. Review shall be
in conformance with the procedure outlined in such rules aad regulatioms.

10. WATER AND SANITATION: Fach structur? designed for occupancy or use by human

beings ahall be connected with water and sauitation facilities made available at any
time in the future by the appropriate governmental entity or any successive person or
entity., No private wells or sanitation system shall be used within the Subdivision,
11. TRASH: WMo trash, garbage, ashes or other rafuge shall be thrown or dumped on
any land within the Subdivision. There shall be no burning or other disposal of refuse ~
cut of doors. Each property owner shall provide suitable receptacles for the temporary

storage and collection of refuse, and ell such receptacles shall be acreemed from the

public view and protected from disturbance.
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12. LIVESTOCK: WNo aniwals, livestock, horges or poultry (except dogs, cats and
other househcld pets for personal enjoyment and aot for commercial purposes and except
horses owned and used in conjunction with an equestrian-livery operation approved by
the PACC) shall be kept, raise? or bred in the Subdivision. The keeping of dogs, cats
and other household pets for personal enjoyment shall be strictly governed by all
applicable tules and regulations adopted by the Town of Avon, Colorado, amy succeseor
governmental entity, the PACC afcorementicned, or any homeowners asssociationm created for
the benefit of property ownersm and lessees of the Subdivision,

13. TREES: Trees, shrubs and bushes naturally existing upon any lot shall not be
cut, trimmed or removed without prior written approval of the PACC.

14, SETBACK REQUIREMENTS: The PACC may determine the location of improvements in

relation to property lines, and ail actual construction sites must receive the advance
written approval of the PACC prior to the commencement of construction. In determining
the proper location for each improvement, the PACC shall consider the location of
existing and future improvements on adjacent property, the wishes of adjacent property
ownets, and such other economic or aesthetic considerations as it may deem
appropriate,

15, BUILDING HEIGHT: All building height maximums shall be as determined by the
PACC., Building height is defined as the distance, measured vertically, from the
finished grade at the mdpoint between the front and rear walls of a building to the

top of & flat roof or mansard roof, or to the midpoint between the eave lLine and the

peak of a gable, gambrel, hip, shed or similar pitched roof, and measured to a slope

not ta exceed 12:24,

16, PARKING REQUIREMENTS: Parking requirements shall be determined by the PACC.

The following provisions shall apply to off-street parking and loading facilities:

The provisian and maintenance of off-street parking and loading space is a
continuing obligation of the property owner. The PACC shall not approve any
congtruction until plans are presented and approved by the PACC that show
property that is aveilable and will remain available for exclusive use as
off-street parking and loading space. The asubsequent use of property for
which the PACC's approval is granted shall be conditional upon the
ungualified continvance and availability of the amount of parking and loading
space vequired by this covenant. Should the owner or occupant of any lot or
building change the use to whi:h the lot or building is utilized, thereby
inereasing off-street parking and loading requirements, it shall be a
vislation of this covenant to begin or maintain such altered use until such
time as the incressed off-street parking and loading requirements, minimum
off-street loading requirements, and clear-vision area requirements shall be
met, The PACC shall be guided by the standards set forth in the Town of Aven
Zoniang Ordinance,

17. LANDSCAPING: All surface areas disturbed by construction shall be promptly
landscaped and maintained according to approved landscape plans pursuant to paragraph 5
hereof. The PACC shall make rules and regulations specifying the location, type, and
quantities of ground cover, plants, shrubbery, trees, and similarly related natural

andfor artificial materials used and submitted in connection with said landscaping

plans.
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18. TEMPORARY STRUCTURES: No temporary structure, excavation, basement, trailer

or tent shall be permitted in the Subdivisicn, except as may be determined to be
necesgary during construction and specifically authorized by the PACC in writing.

I19. CORTINUITY OF CONSTRUCTION: All structures commenced in the Subdivision shall

be prosecuted diligently to completion and chall be completed within twelve months of
commencement unless an exception is granted in writing by the PACC.

20. NUISANKCE: WNo noxious or offensive activity shall be carried on within the
Subdivision, nor shall anything be done or permitted which shall comstirute s nuisance
therein. .

21. TRADE BAMES: Yo word, name, symbol, or comﬁinatian thereof shall be used to
identify for commercial purposes a house, structure, business or service within the
Subdivision unless the same shall have been first approved im writing by the PACC.
"Benchmark", as a word, name, symbol, or any combination thereof, shall nat be used to
identify for commercial purposes any house, structure, businesa, or service within the
Subdivision unless the same szhall have been first approved in writing by BM@RC

22. VARIANCE: A variance from or exception to the provisiona hereof as well as a
vacation of any easement reserved or described on the recorded plat of the Subdivision
or herein may be granted in writing by the PACC upon approval thereof by the Town of
Avon, Colorado, -

23, [EFFECT AND DURATION OF COVENANTS: The conditions, restrictiona, stipulations,

agreements and covenants contained herein shall be for the benefit of and binding upon
each lot in the Subdivision, and each owner of property therein, his successors,
representatives and asaigns and shall continue in full force and effect until January
1, 2000, at which time they shall be automatically extended far five successive terms
of ten years each.

24. AMENDMENT: The conditions, restrictions, stipulationa, agreements, and
covenants contained herein may be abandoned, terminated, or amended by the Landowners
Committee comprised of five individual owners in the Subdivision and slected by the
owners of 51% of the land in the subdivision, one of whom shall be BEM@BC, if BM@BC
shall at such time of election atill be an owner of property in the Subdivision, and
said Committee, by 4/5 majority vote, may amend, alter, revoke or modify the
conditiong, restrictions, stipulations, agreements and covenants contained herein, The
Committee shall make such rules and regulations and adopt auch procedures as it may
deem necessary and appropriate to govern its proceadings, In determining the ownership
of the land included within the boundaries of the Subdivision, those parcelas designated
on the final plat as "TIracts A thru F, Tracts H, I, K, L, P, R, V and W" shall be
counted and shall be deemed to be owned by BMEBC.

—-g-
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25. ENFORCEMENT: Tf any person shall violate or threaten to viclate any of the
provisions of this instrument, it shail be lawful for the Committee, the PACC, the Town
of Avon, Colorado, or any person or persons owming real property in the Subdivisior to
institute proceedings at law or in equity to enforce the provisions of this instrument,
to restrain the person viclating or threatening to viclate them, and to recover
damages, acrual and punitive, together ﬁith reascnable attorneys' feea, for such
wialation,

26, PENALTIES AND EXPENSES OF ENPORCEMENT; LIENS FOR NON-PAYMENT OF SAME: If any

person shall violate any of the provisions of this instrument or the rules and
regulations promulgated by the PACC pursuant to this ingtrument for which penalties are
provided, or cause expemses to the PACC a8 a result of such violations, and fail to eor
refuse to pay such penalties or expenses, then guch unpaid penalties or expenses shall
be chargeable to the owner, including interest, and shall constitute a lien thereon
superior {(prior) o aill other liens and encumbrances except:

(e) Tax and special assessment liens in favor of any assessing unit; and

(b) All sums unpaid on a first mortgage or first deed of trust of record,

including 21l unpaid obligatory sums as may be provided by such encumbrance and

including additional advances made thereon prior to the creation of such a lien.

To evidence such a lien the PACC shall prepare sz written notice setting forth the
amount of such unpaid indebtedness, the name of the owner of record of the subject
property, and the legal description of the subject property. Such notice shall be
signed by a member of the PACC and shall be recorded in the office of the Clerk end
Recorder of the County of Eagle, State of Colorado. Such lien for the penalties or
expenses gshall asttach from the date of the failure of payment of said assessment of
penalties or expenses, and may be enforced by foreclosure on the defaulting owner's
property by the PACC., In the event of auch foreclesure, the owner shall be required to
pay the costs and expenses of such proceedings, the costs and expenses for filing the
notice or claim of liem, and all reasonable attorneys' fees,

The amcunt of any such penalties or expenses assessed against such real property
shall also be a debt of the owner therecf at the time the assessment is made. Suit to
recover a money judgment for any such unpaid penaslties or expenses way be maintained
without foreclesing or waiving the lien securing said debr.

Any mortgage holder or similar encumbrancer holding a lien on any real property in
the Subdivision may pay any uopaid penalties or expenses c¢reated hereunder with respect
to such real property, and upon such payment such encumbrancer shsall have a lien om
such real property for thé amounts paid, said lien to be of the same priority as the

lien of his respective encumbrance,
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27. NON-CONFORMING USES AND BUILDINGS: The lawful use of a building or

structure, or the lawful use of any land as exieting and lawful &t the time of
recording of this instrument, or in the case of smendment of this instrument then
at the time of such amendment, may be continued although such uee does not conform
to the provisions of this instrument or amendments thereto; and such use may be
extended throughout the same building, provided no structure is prcposed or made
for the purpose of such extension,

27.1 Repair and Maintenance, Repair and maintenance of a non-conforming

building shall be permitted.

27.2 Restoration. A non-conforming building which has been damaged or
destroyed by fire or other causes may be restored to its original condition,
provided such work is commenced within one year of such event, aud completed with
18 months of such commencement.

27.3 Change in Yse, A nen~conforming use shall not be replaced by 2 use
considered to exhibit a greater degree of non-conformity tham the existing use; a
non—conforming use may be replaced by a use considered to exhibit an equal or
lesser degree of non-conformity, to be determined by the PAAC based on the intent
and purposes of this instrument.

27.4 Abandonment. Whenever a non-conforming use of a building or iand has
beenr abandoned for a period of one year, future use of the land or building shall
be in conformity with all applicable provisions of thia instrument or rules and
regulations promulgated by the PAAC pursuant to this instrument.

28, WEED ABATEMENT: Any other provision contained herein to the contrary
notwithstanding, all lots shall be maintained in a neat appearance, and where s#id lot
ghall be without any structure, any natural or artificisl growth, i.e., wnatural
grasses, bushes, etc,, shall be maintained and contvolled. 1In the event said growth on
any lot shall become uncontrolled and umsightly, then in said event, the PACC shall
have the right to cut, trim, control or remove said growth at the sole expense of the
regpective owner of any such lot.

29. UTILITIES: ALl utilities servicing any lot respectively in the Subdivision
shall be by means of underground facilities, and ail extemsions for all utility
services through the Subdivision or any part thereof shall be only by wmeans of
underground facilities, unless the respective owner of any lot shall have obtained the
prior express written approval of the PACC or its successors in interest for any
utility facilities or extensions thereof by means of overhead facilities.

30. LIABILITY: The Committee, PACC or any other owner ~f real property in the
Subdivision shall not be liable for damages to any person or association submitting any
plans and specifications or to any Ouwner by reason of any action, failure t~ act,

approval, disapproval, or failure to approve or disapprove any such plans and

-11-
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specifications or for any other action taken pursuant to these covenants in
the reasonable exercise of their respective rights and powers hereunder. Any
owner submitting or causing to be submitted any plans and specifications ro
the PACC agrees and covenants that he will not bring any action or suit to
recover damages against the Committee, PACC, or any other owner, collectively,
its members individually or its advisors, employees Or agente. “In’ the event:éf
any legal action against the Committee or PACC, the prevailing party shall be
entitled to reascnable atturney's fees,

31, SEVERABILITY: Invalidation of any one of the provisions of this
instrument by judgment or court order or decree shall in no wise affect any of

the other provisions which shall remain in full force and effect.

Executed this xiad day of /WM’((A/ ~ ., 1982,

LANDOWNERS ' COMMITTEE

Wildridge Development Comgpany, a
Colorado pargmership

B

Larry D. Gbad, Agent

Benchmark at Beaver Creek, a
limited partnership, by Benchmark
Company, a general partnership,
the sole general partner
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STATE OF COLORADO

)
) ss,
)

COUNTY OF EAGLE

The above and regoing instrument was acknowledged before me
thisé‘:_/fday of M, 1982, by A. J., Wellg as Attorney-in-Fact
for Benchmark Company, a partnership and general partner of Benchmark
at Beaver Creek, a limited partnership, and by Angelo V. Alpi, and by
William Doyle, and by Larry D. Goad as Agent for Wildridge Development
Company, a Colorade partunership, all as members of the Landowners'
Committee,

ot J
My commisaion expires: éé 'ﬁ;jij‘“cggééf .

WITNESS my hand and official seal,

it (. S0

Addresas
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Pursuaat to paragrapn 24 of rhe Restatement of and Fifth Amendoenr to Dec Laric!
of Protactive Covenants for the Benchmark at Beaver Creek Subdiv-sion, as recorded in
Book 337 at Pap- 466 in the records of the Esgle County Clark and Recorder, Eagle,
Colocadn, the » riigned constituring at least 4/% of the duly elected Landowoers

. " ————
Committee do n -eby amend in total the above rafercnced Restatement of and Fifth

Amendment, prov ded however, that ;his instrument shall iu no wise affect the

Additional Protective Covenants recorded in Book 246 at Tage 947 1u the records of the ;

Clerk and Reccrder of Eagle Coun:f. Colorado; and

+he Landowners Coumictee (bereinafter referred to as Committee), hereby makes and
declares the following limitations, restrictions and uses upon and of suwch resl
property as restrictive &nd protective covenants rumning with Che land, and binﬁing
upon all present owners of real property in said subdivision and upn sll futuwe owners
of any part of such real property, 30 long as these restrictive and protective
covc.znts shall remain 1“n effect: |

1. DEFINITIONS: As used herein the following words ani tems shall hwe the
following wezanings:
-_;_;> 1.1 Commercial - A lot, tract of laud or building space within & commercial go?;

intended to pruvide for the broad cogvenient functioning oﬁ;dh

S

.y

nummercxul centers serving large areas of the Town of Avon’anﬁ%a

L A

£33

Eagle County. Uses permittad are intended to include all g
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' i:g;:_loch ing, buildi

‘ve h..i_cu'l.' av: aq i pl'tetl"t, hardwq;
‘and plant- ﬁul:etiiia;' p; .

garden supply, ‘equipment-“rental

.service estsblisments including & bank, barker or beauty

mortiary, photo studio, shoe repair, tailor sbop,. bowli:
restaurant, c_oék.;ail lounge, private club, thearer and indoor :

automobiles, a‘u\tt_:wbi.'.e service stations, vehicular rental servig
ana repairc shops, co_ndminim-hote’l/lodge, hotel/lodge, bonr‘dix&’é
and roowing house,- offices for conduct of a business or.profes

studio Zor conduct of arts and crafts, dental and medical clindcs

1.2 Landowners =~ 4 grcup of five persous who shall be resprnsible for the

; Committee .
' adminjstration and amendment of these proteccive covenants and. whe)
ahall nave the right to enfo:;ce these proto..:ri.ve covenants. Al
auch pls-raona shall be calected as set forth i paragraph 24 of thes ;
__; covenants. l
1.3 C;'nmn = That poriion of the Subdivision held by Benchmark at

Braver Creek and/or its successors or assigna and used as private

Cpen space.

1.4 Community - A lot, tract of land or building space which may be used for
Facilities .
religious purposes or govermmeotal purposes, such as, fire std
prlice station, water and sewer services, etc. or employee he

public aursery cr daycare ceater.

1.5 Condominium - A lot, tract of land o¢ tuilding space which may be used for

in Section 38-33-101 et seq. C.R.8. 1973 as awended (ColoradiX

Gio:rd-@nini_puueﬂhip‘ Act). ‘Duplex is defined herein as a i

. l!fdi.l.'ain'g__-coﬁtniwing two dwelling unita.
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Industrial

1.7 Lot -

1.8 Mobti1le Home -
Park

.9 Muitiple
Family

1.10 Privat= Park - A lot, tract of land or building space which may be uaed for =

Recreation and
Commercial re-
1ated thereto

A gof,

- A lot, tract of land or building or building space which my' be

Attachment A: Benchmark Covenants

LON

broad renge of Maoufacturiug,

Sales Operations required for the proper--ﬁd comvenient functioning

of industrial centers serving largs areas of the Town of Aven and
Eagle County, includiag wul nei twmited to all of the uses by fighi
contsined in the Zoning Code for the Town cf Aven, Sc:t'e of
Colerado, and/or also an electric utilicy substation including the
piacemeot of all equipment, the construction of roads, and all
ather appwr tenances necessary to operate an electric substation;
alur, including warehouse, atorage, garage and office use.

A sarcel ot tract of land as dencribed and Incated within Benchmark

at Reaver Creek Subdivision.

A lat or tract of land which may be uned for mobile homz patk

purposszs, which shall be subject to any rules and regulaticns for

suth p.arposcs as are established hy the State of Colorado and Towo

of Avon; and furrher shall be subject to any rules and regulations
. wobile home parks which may be established by tbe Planning and

.

Architectural Centrol Commictee of rhe Benchmark at Bemver Creek

Subdivision.

used for multiple family residential aparcment purposes, limited

gervice shops, limited retail shops, restairants, offices, medical

and dental clinics.

clubhouse for indoor and outdoor spoTCS activities and cus:ﬁaf'r'y
support facilities, such as, but not limited to, awimmiog pacls,
tennis courts, archery range, restaurant/louvnge, pro shop, aad -

other similar activities or services,
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1,500 sq. ft. of tuux..able floor area,

1.12 Dwelling - A dwellirg wnit.is defined as oue ot more rocms in a.buildire,
Unit . R Rk

uccupied by one family living independent of any other £

uolel; for resx&entul (humn) cceipancy, and not havi

ooe :oking facu!.ty. The tem dwel.].:.:g unit shall not in;:'
wokile home uhether ot not :Eued to the ground by a pemnen&
contiouous fnundatl.on. The term dwelling unit as used he-rej:_i:.nﬂ
: this def:.nn::.on shall he axc lun ive and shali oot mcluda hol:&'li,“-

'motela, boarding houses, cluba, or any mstxtutmn, such as a.,n-' ‘

asylum, hospitzl or jail.

1.13 Suddivision - Benchmark at Beaver Creek Subdivision.

1.14 Town ~ The Town of Avon, Colorado.

7 1.15 BMEBC ~ Benchmark at Beaver (reek, a Colorado limiced parcnersbip;

b 1,16 WWR - Wildwod Resorc.

’JJ- 2. CEHERAL PURPOSES: These cavenanl:s ars for the mucual benefit and _protect‘@bﬂ .

i
. of the owars and levsees of the lots and tr.utl in the Subdivisiop sand are made b,f

the purposes of craaticg and keepipg the Subdw:.lion deurable. 4tttactw=, hene-

and suitable in I.rl:hl.tect\l!ll das ign, utentll mnd appearance and guarding agia f

Lnnacuu.ry interference \n.th or de:truct:.ow of‘ the Subdivision.

3. USES: All lots p.nd tracts of land in the. Sthdl.\n.lwu shall fall" vr.thin ¥

following renpective land, use definl.r.iom' "
Definition Lac Description
3.1 Commercial, also deﬁznn:ed 1 "
geieral compercial br condo- Lots 67 and 68,
minium-botel/lodge or hotel/ , B and .C, Lo*a 29 thru 2
lodge or shopping ceoter l.pl:n 29 fhm 32, Lots 55 thru 73, lnd

| "Biock 3 Lct 2
Qur Lets 22 bl
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%3.2 Coumon Open Space; ‘algo

3.3

3.4

3.3

3.14
3.15
3.l6
3;1?

3:1B

3.19

designated open spacé and
congervation :

Community Facilities
Condominium, also designated
aparoment, wultiple family
diuolex, or condominium-
hotel-lodygz

Industrial
Mobile Howme Park

Private Park, Hecraarina
and Commercial

I-70 right-of-way exception
Avon Road right-of=way

Eagle River-Drainmu use
and canservatieda

Vld Hiver bridge and
consecvat ion

Denver and Rio Urande deytern
Railroad right-of-way
exception o Plat

Upper Eagle Valley Savitation
District exception t2 Ptat

Shopping Center Phuse |
Shopping Center sign’

Private landscape and draiosge
Access, drainage, utility

Open Space, lraivage,
landscaping & signage

Soow Storage, Landsqaping,
Drainage, Signage add Open
Space

:ractd A, B,-ind;C.

Tracts G and P.

Block 1: Lot &, Lots b thru 9, Lot 28, Lots 40

thes 51, Lot 70 and Lot 70A.

Block J:
Lot 25, Lots 29 thru 14, Lots 36 thru 46,

Lot 58, Lots 60 thru 69, Lots 71 thru, 73,
Block 3: Lot 1, 3, 8 and 9.
WWR: Lot o and Lot 3,
Block I: Lots 10 taru 37, Lot 39 and Lot 42.

Block 2: Lot 1.

WWR Lot 2.
Tract D

Trace %, F.
Tl‘a\' 1 H,

Treact J.

Tract M.

Tract N, 0.
TraérlL
Tract R.
Tracc V.

Tract

WWR Lot &

WWR Tract AA.

Lots A,B and C, Lets Z thru 19, Lot 13,

24
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I'Jrnmaze, -
nnd Open Splce

4. PLANNING AND ARCHITECYV

Control Coomittee, hereinafter :ef&_iré&j to u thc PACC, shall consist of f:wu

who shall be appointed and serve uf thé’ plels-ure of the Committee to review, s¢

. approve or reject proposed imprivements of any nature whatsoever within the area

described in the Final Plat and 2ny and ali amendments thefel:u of the Bencomark s
Beaver Creek Subdivision of which these protetive covenants are wade a part. The.
Compitte: shall have the evelnsive right to remova and/or repla: e any member of ﬁ!if‘a"-'
PACC as the Commirctee in its sole opinion shall deem necessary, inc'tud.trag bur not

limtted t the: replacement ol a PLCC member upon said mewber's cosignation, dlasbilisi:y:..

or death. Said repiacenant shall be Yorriwith at the discretio af the Crmmittee. A

wajority of the PACC shall govern its actions. However, Commirie.- at icy sole
3 discrecrion may alter in pact or ir toral any decisioa »f Che PACY. Any vacancy aa the
Pact shaii Je filled by appointment by th: lommitiee; in the wven Committ.e fails to
make awh appointment fc:o a coscinueus period of 3 days, then in taid evsat any
vicancy; may 7e filied by appointment by the Council wf the Town of Avon, ‘wlorads,
{2, The PALC shail make wurh rules and regulations sna adupt such procerdusas
34 it mays deun necessary and appropriate to govern ita proceedings,

(b) In paseing upon zoy plans snd specitiicatiwvs submirtted for tts appooval

Ty

R

the PACC shall consider:

s ' . R . o et
{i] the suitability of the impravemeat {incluwilisy material: of whiith
ML 15 . p» condtructed) te che site upon siich it is €o re Jocated:

1ii) the ‘Dature of adjrcent asd axighbor: g imaravenents;

(1ii) the '-qul.i.l:y of the anterials to be utilima 2o v

improvimi ot ; anc(
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-

(¢) It shallibe

will be so similar or so dissimilar to 'o't‘;‘ljnernl"i'_nl the vicinity thar Wvalias
t ) + . H

{monetary or sesthetic) will be impaired.

{d) In the event the PACC fails to approve or disapprove plana and

gpecifisations submitted to it withim thirty (30) days of submission and 'go.:l_

"to cajoin the comstruction hap been compenced prior te the completion l;her’:e:cL

approval shail rot be trequired and the related cnovenants shall be detemined ﬁn

i
T

have been fully complied with.

{e) The PACC is hereby authorized t;a collect reasnnable fees as it m_iy?d_iie__en
necessary from parties seeking or requiring the narvices of the PACG pura.@%t.f\.t-;t;o
these Protective Covenants and any and all rules and regulstions adopted pgx:l{ﬂnt
thereto. Said fees shall e the property of aad iaure to the benefit of thle

‘Committ-ze andfor 118 suCCessOVY and assigns. Baid fees may be used by the ?ACC

For its expeases.

., APPEUVAL OF CUNSTRUC'E:IUN PLANS. All plans for ccnstruci ion and alcefaf{oﬁ
shall be Firs. submitted to the PACC as herein provided: .

(at No buitdiog or other structure shall be constructed, evectad, nll:cred or
met~tained on any lot, aor shall any addition therato or c-'nnng.e-or alu.rat;i..oj:“l'
treresin be made unilil Cwo cun-p‘.elte sets of £inal plans and specifications |
cacluding, but o limited to, & color rendering; geclagic soils site
\nvestigation and foundation report; f.léa-r plan, =levation showing all qi.df 7‘:
a;nd gruding plans, provisions for of {-street parking and locations of dr.
access; the spe.:"ticati.onp;'the location, character aod method of txtilizdlit!~
alt utilities have been :
Owners and lessees of lots within the Subdivision arc encour aged tc‘ cons

the PACL pr.or ta and during the preparation of such plans and specifica

order to nveid unnecessary delay in apprioval .
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6. DRAINAGE: All plans and speci

constricted without prior approval in writing by the PACC,

Subdivision from any dedicated road or street ahali be ronatructed o»r

lot in the

unless secviced by a constructed drainage culvert located and vized in a manner. Wi

snall first be appruved in writing by the PACC. The PACC's action in reviewingi sus

Avon, Cnlorado.

7. EASEMENTS: Easements and righta-of-wvay as ‘shown ot described on i he -Eé&)

plat of the Subdivision, as amended from :ine to time, are hereby reserved. In

addition the following easementa and rxgh:s-of-ny are reservad:

and all other utilities togecher with the uisl;_-l'-latlon, repair, aond main

thereof.
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ﬂ;) General eas.anent mai.nr.n.i'ne-:d ‘in perpetuicy over and ac;'o's.s. a‘l..);::rh
locs in the Subdivision in favor of Ben;:hmark_a: Reaver Creek for ins_ta'u;f.'.i.‘oﬁ;l‘
repair, improvement, removal and maiatenance of utility facilities, in.élud'i;ﬁ: |
war.:er, warer drainage, waCer SLOTage, energy transmission, energy ;torlge, sewsr,
sanitacion, rele:phone, na-ural ras, liquid propane gas, television cable,
lighting, heatiag, pridle path, pedestrian traffic, and similar services,
Provided, however. Chat rne use and e;:f reise of.said pugemenr: aald .ot
permanently disturh improvecants, excluling walks, dri;res, fen-es o 1 mascaping,
existing upcn a iat or tract at the time of exercise or .a> of said ~ canant.
K. f___E_l_!_':.iS_ no fence, -wall, or similar type barrier of any kind shall I~
" construt " ~d, erecfed or maintained on auy ‘.lo'r:, except such functional or decorative
iences ;' walls as may be approvad by cre PAAC »a an inteyral ‘or decvrative part of a
building T° srected on a lot.
9. SIGus: No signs, billboads or other advertising of aony kind shall be

erectad, constructed or maintaineé on aay lot or structure for aay purpose vhatsoever,

except such commercial signs as have bee. approved by the PACC either for

identitication of residrnces or places of business or other commercial uses. The PACC

shall escaplish conprehensive sign regul ations for the Subdivision p-ovidirg for th_c,
administracion and enforcement of same; regulate the erection, conatruction, -
restoration, alteratiom, locetion, landscaping and mainfenance of signs, window n:i';na, '
flags, pennants, bawners and buntings, display boxes, rea idencial nane plate Iifﬂ:l. -
gubdivision interest gigns, temporary aits development signs, traffic control iigru fori:

private property, murals and supergraphics; establishment of anm approved sigo 'prog‘i',u: oy
’ L )

establistment of a design review procedure and guidelines. The PACH shall review re

appearvance, lignting, fowm, color, character, dimensions, and materials of all sigws

requiring approval under this covenant and any rules and regulations crmated _pursuint

hereto. The PACC shall make such aesthetic julgments necessarty to insure that all
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ul.ea and’ reguhc:.om and io ha

hereto are in conformance '\nth luch sign T

'l‘he PACC m.ay ndopl: ‘from rime to time luch rﬂlea

character of the Subdiv isi.on.'

lum its prelcrlbed duties. l.mnev sh

regulations as it may deem necessary’ to pe.

s and regulations.’

in conformance with the procedure outlined in such rule

10. WATER AND SANITATION: Each structure desigied for occupancy oT use by human:

beings aha'’ he conrected with water and sanitation facilities made aveilable at any. 7

rime in tne future by the appropriace governmental entity or any successive peradiy oF .

~ptity. No private wells or sanitation system shall be used within the Subdivision. :'

11. TRASH: No trash, garbage, ashes or other refuse shall be thrown or dumped on .

X3

any land ithin the Subdivision. There shall be no burni g or other disposal of refuse (b

out of door.. Each proparty owner shall provide suitable _receptaclea for the temporary.
storage and collection of refuse, and all such re.ce‘pt:u-lea shall be screened from the.

public view and protected from dutu ance..

12. LIVESTOCK: No animals, li.vesr.ock hotsec or poultry (except dogs, rats and

nd not for commercial purposes and except

other household pets for personal enjoymeat &

an equestri an-livery operation approved by

horses owned and used in conj"nc:i.o-n with

The kaeping of dogs. cqns )

the PACC) shall be kept, rnsed ar, bred ia the $ubdivision.

and other household pets for personal enjoymenc shall be strictly gaverned by all.

Er.

; appliceble rules znd cegulations adopted by the Town of Avon, Colorade, any s"ucceel'or

; govermmantak encity, the PACC aforenencioned, or any homeowners association creatod for

;‘ the beaefit of property auueruI and lessces of the Subdivision,

‘. S lj;}'{.; TREES: Trees, shrubs and bushes naturally existing upon aay lot shall mot h:g ;
L ' cu.:.trmmd or remcved without prior writzen approval of the PACC. .

’ 14. 'SETBACK REQUIREMENTS: The PACC nuy detemine the location of i.mprwe:_ne_t_:ti:"ifn'_—'-
! ive the advi::p.'

retstion to property tines, and all actual construction sices mual vece Boe,
S o ‘ eI
. written approval of the PACC prior to the camwmncenent of construction. In dete »



Attachment A: Benchmark Covenants

: i .
the proper location for each improvement, the PACC shall consider the lqcation‘l"pf'-_ .

-existing and future improvements on ad jacent property, the wishes of adjicent‘pfdpq?;ty_
owners, and such other econamic or aesthetic considerations as it may desm

appropriate.

1S. BUILDING HEIGHT: ALl building Feight maximums shall be as detemined by the

PACC. Building height is defined as the distance, measured vertically, from the

finished grade at the midpoinr between Lhe front‘ and rear walls of a building t» t};e
- top of a flat roof or mansard roof, or to the midpoint between tihe eave line ;nd the
peak of a gable, gambrel, hip, shed o1 similar pitched roof, and measured to a slope

not to exseed 12:24,

16. ' PARKING REQUIREMENTS: Parking requivements shall be decemmined by the PACC.

The following provisions shall apply to off-street parking and loading facilities: -

The provision and maintenance of off-street parking and loaling space is a
continuing cbligation of the property owner. The PACC shzll not approve zay
construction until plans are presented and approved by the PACC rhat show
property that is available and will remain available for exclusive use as
off-screet parking and loading space. The subsequent use of property for

s

which the PACC's approval is granted shall be conditional upon the ‘ L

unqualified continuance and availability of the amount of parking and loading _;-;
space required by this covenamt. Should the ower or occupant of any lot or " HxM
biilding change the use to which the lot or building is utilized, therédy
increasing off-street parking and louding requirements, it shall be a -
violation of this covenant to begin or msintain such altered use until such

tine as the iacreased off-street parking snd loading requiremente, mipimim

of. ~street loading requirements, and zlear—vision area requirements shall be }"
met. The PACC shall be guided by the standards set forth in the Town of Avon®

Zoning Ordinance.

17. LANDSCAPING: All surface areas disturbed by construction shall be pramptly
lundscaped and maintained according to approved landscape plans pursuant to pavagriph '.
hereof. The PACC shall make rules and regulations specifying the location, type, apd .

quancities of ground cover, plants, shrubbery, trvees, and similarly related 'nal:‘ur'ﬂg:_

ard/or artificial materials used and submitted in connection with said landscaping

plans.
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therein.

21. TRADE NAMES: ©No word, nawe, symbol, or combination thereof shall be nsed'Eg
ideatify for commercial puvposes a house, structure, busineas or lervice_uitsin thE.T
Subdivisiorn uniess the same shall have been first _:.i:prwed io writing by the PACC.
"Beachmarx, as @ word, name, symbel, or any combinaticn thereof, shall mot be used té'
identify for nommercial purposes any house, atructure, buain;¢s,lor service vithinﬁtha'
Subdivizion unless the same shall have been irst approved in writing 5y BMEBC.

22, VARIANCE: A vaciance from or excepticn to the provisibns hereof as well as a )
vacation of any easement reserved or described on the recorded plat of the Suhdivisibn'
or herein may be granted in writimg by the PACC upon approvul thereof by the Teur. of

e
"

Avon, Colortado.

23. EFPECT AND DURATION OF COVENANTS: The conditious, reatrictions, stipulationlmgg

agreements and covenants contained herein shall be for the benefit of and binding upon
eaach lot in the Subdivision, and each owner of property therein, his successors, -

representatives and assigns and shall continue in full force and effect until January

1, 2000, at which time they shall be automatically extended for five suqcesaiwa £

of ten years each.

24,

AMENDMENT :
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=k . - ;s‘.-_..:‘. &
- . )
all ac such time of eletvicn

said Commitree, by 4/5 m":'jority vote, my smend, alte.r", revoke or mudify :i;hq

conditions, restrictions, atipulations, agreementa and covrmants contained herein

Committee uhall make such rules and regulations and ldpr such précedures as it‘m:f'>'r v
deem necessary and appropriate to govern its proceedings. In dete rwining the omef‘lhi‘p % 5,
L of the land included within the boundaries of the Subdivision, those parcels designated
on the final plat as "Tracts A thru F, Tracts H, I, ¥, L, P, R, V and W" shall be
;;: caunted and shall be deemed to be owned by BH@RC. i,%¢
" 25. ENFORCEMENT: If any person shall violate or threaten to violate any of the :,

provisions of this instrument, it shall be lawful for the Committee, the PACC, the T-wm

of Avon, Colorado, or any person nr persons owring real property io the Subdivision to .

insritute proceedings at law or in eqpity'to enforce the provisions of this instrument,
to rastrain the person violating or threatening to violaté them, and tLO recover
danages, actual and punitive, tcgether with reasonable attorneys' fees, for such .

violation.

26. PENALTIES AND EXPENSES OF ENFORCEMENT; LIENS FOR NON-PAYMENT OF SAME: If any

person shall violate :.ny of the provisioas of_thi:'instrument or the rules and
regulations promulyated by the PACU p“!luént to this instrument for which pan.'ties are
provided, or cause expenses to the PACC aa a resnlt of such violations, and fail'to_ér '
refuse Lo pay such penaliies ot e:pense.a; then such unpaid penalties or expe.uus. lih'l_lll ,;;:
be chargesble to the owner, including interest, and shall constitute a lien thereen
-superior {prior) to all other liens and encumhrances except:
{a) Tax and special assessmweat liens in favor of any assessing wit; and

(b) ALl sums unpaid on a first mortgage or first deed of trust of recowd,

including all unpaid obligatory sums as xnay be provided by auck
encumbrance and including additional advances made thereon prior.tu:bﬁg .

i ' creation of such a lien. e el

To evidence such a lien the PACC saall prepace a writtea notice setting fnr_l:h'_ “ﬁe o -

% amount of such unpaid indebtedness, the name of the owner of record of the iubj?pt

T
e
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expenses shnn m:tneh frami che da:e ‘6f phe fu.lure at payment ot

penalties or expenses, and may be enforc
property by the PACC. Io the eveat 2f 8

pay the costs and expeunses of such proece

ed by foreclaaure on the defaul:;us-uuniu&
uch foreclonure, the owner shall be req

mdings, the costs and expeases for fxlxpg

notice or c¢laim of li=n, and all rezsonable attorneys' fees.

(se smount of any such penalties or
shall also be a debt of the owner thereo
recover a money juigment for aomy such un

without EoreclosLug or waiving the lien

expenses assessed against such resl proper

EYT
£ at the time che assessment is mude. Buiv te T

paid pemalties or -xpenses may be maintained ;-

securing sai. dehr,

Any sortgage holder or siailar encumbrancer holding a lien.on amy real Propeiri

the Subdivision may pay any unpaid penal

tiea or expenses

to such real. property, and upon such payment ‘such encumbtrancer shall have a lieujqﬁ?—

such real property for the amounta paid,

lien of his respective encumbrance.

said lien to be of the same prlorxty as the

27. NON-CONFORMING USES AND BUILDINGS: The lawful use of a building or

structure, or the lavful uge of any

recording of this instrument, oT in

iand as existing and lawful at the :1me o

the case of amsndment of this iustrume¢¢-

at the time of such amendment, may be continued althougi. such use does not cﬁq

to the provisions of this instrumen

extended throughoul the same building, provided no structure is propoaed or’h44»

for the purpose of such extenmsion.

27.1 Regnir\and Maintenance.

building shall be‘perﬁi:tad;

t or smendments thereto; and such uue may héf

k),

Repair and maintenance of a mau-conformi
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18 mouths of auch commeacement.

27.3 Change in Use. 4 nou-conforming use shall not be replaced b} a uqe.
considered to exhibit a greater degree of npn-conformi:y than tﬁe existing.uin; a
nou—;onfofmiug use may be replaced by a use conasidered to exhibit an equal or
lesser degree of non—cunférmi:y, to be determined by the PAAC hased om the in:&nt
and purposes of this instrumeant.

27.4 Abandonment. Whenever a non~conforming use ol i building or land has
baen abandoned for a period of one yéar. future use of che land or builaing §§311
be in confrrmity with all applicable provicioms of this instrvment or rules.nndﬁ

regulations promulgated by the PAAC pursuant to this instrument.

28, WEED ABATEMENT: Any other provision contasined herein to the contrary
notwithstanding, all lots shall be maintained in a neat appearance, and where said lot

shall be without any structure, any natural or artificial gro#th. i.e., natural"

grasses, buihes, etc., shall: .be maintained and contralled. 1In the event said growth dn'_",

any lot shall become uncontrolled and uisightly, then ia said event, the PACC shall

have the right to cut, trim, control or remove said growth at the scle expense . of the ¥

respective nwner of any such lot,

29. UTILITIES: All urilities servicing any lot respectively in the Subdivisigd

shall be by means of underground facilities, and all -extensions for all mtility ?4

.

services through the Subdivision.or any part thereof ahall! be only by means of
sy

. _ R

urderground facilities, unleas the respective owner of any lot shall have obtained thy

prior express writte:n approval of the PACC or its successors in interest for any3.'

stility facilizies c¢r extensions thereof by means of overhead facilitias.

Subdivision shail not ba
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owner submitting or causing to be subm.l:ted auy phm and spe::.ficanibm to:

the PACC agrees and covenants that he will not bring any actioa or nnt to

recover lamages agazinst the Commi ttee, PACG, or amy other owner, collecrively,

its members individually or its advisors, employees cr agents. In the event of
‘ : " any legal action against the Commi ttee oY -!"ACC, the prevailing party shall be
eatitled to reasonable attormey's fees.

31, SEVERABILITY: Iuvauda.r.mn of any one of the provutons of this

instrument by judgme.nl: or court order or decree shall in no wise affect any of

the other provisions which shall remain in full torce and effect.

.
2e ]

Executed thia%ﬁ- duy of

, 1985,

LANDOWNERS' COMMITTEE

Allan Rottiogham

s
~F
Bl

et

Beuchmark -at Beaver Creek, a limited
pu‘tnernh:l.p. by Beachmark Company, a
parl:neuhtp md, aol ;enetal partner

Lo

Wildridge Devglopmenc Aowmparny, &
Colorad tnershi ;

BY: M

JArry D. Coad, Agent BY: ) X

S
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et day of ., 1989, by A. 1. Wells a3 Att rney~io-Fact

for mark Compduy, a partnership and geuneral partoner ~1 Bepchmark

at Beaver Creek, & limited partnership, and by Angelo V. Aipi, Mpmeciben
Wravimgless ad by Williass Doyle, and by Larry D. Goad a- Agent for Wildridge
Developwent Company, a Colerado partarrship, all as memb-rs st the Londowners’
Dommittee. :

My cosmission expires: é’ ~J0 —CFJ!

ofticial seal.

29 above and foregoing imstrumeal was acknowledged befnre me
e

LiNDA
1 RobgzRs

l‘l 'f",é-:: .‘-."lu!"‘#

(it £
53,
g

OF FTAsk
L
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_AN 18 ’99 18:55 THE. INVESTMENT. GROUP. 30347627010 O Gl

. .
e

AMENDMENT TQ DECLARATION OF
PROTECTIVE COVENANTS FOR
BENCHMARK AT BEAVER CREEK SUBDIVISION

. Pursuant to parograph 24 of the Restatement of and Sixth Amendment to
Declaration of Protective Covarants for Benchmark szt Beaver Creek Subdivision, as
recorded in Book 411 at Page 960 in the repords cf the Eagia County Clesk and Recorder,
£agle County, Colocado, at a duly called mesting of the Lindowners’ Committee of the
Benchmark at Beaver Creek Subdivision held on June 12, 1536 in the Conferance Room of
Benchmark Companies, Benichmark Plaza, Avou, Colorado, 4 of the & members of the
Landowners' Comunittee were present and adopted the following amenoment to the
Restatement of and Sixth Amendinent to Declarativn of Protective Covensnts foe

Benchmark at B_eaver Creek Subdivision:

Paragraph 4.4d) of the Restatement of and Sixth Amendment to
Declaration of Protwctive Covensnts for Benchmark at Beaver Creek
Subdivision was amended in total to read as follows:

4.() "All other provisions of tirese Covenants to the contrary
notwithstanding, all plans for eopstruction snd slteestion which
have been previnusly submitted Lo and approved by the Planning &
Zoning Commission of the Town of Avon shall not be required to be
sabmitted to PACC. Provided, however, the PACC may, at its sole
optiot, within sixty (80) days from the initial filing or the
resubmitte) of an injtial filing of any such construction plans wilh
the Town of Avon, aotlfy the Owner of the lot for which said
constriction plans have been submitied that it will be neocessary for
the owner to submit its plans for approval to the PACC in
| accordance with (he Protective Covenants, Provided, further, in
the cvent the Town of Avon through the Planning & Zoning
Commission or shailar body shall no longer exercise planning and
architectural controls within the subdivisios, then, in said event, all
plana fur construction and slteration shall be first submitted to the

PACC as herein provided.

Provided, further, after the oval by the Town of Avon of
an Jnitis} submittal, said spproval shall be deemed an approvel by
the PACC unless, within ten (10) days of the approval by the Town,
the PACC notifics the owner of the lot that it will be neceasary for
the owner to submit its' plans for approval to the PACC In
accordanea with the Protective Covenants.

In the event of any tubmiseions of gonstruction plans to the
PACC 28 may be required herein, the PACC shall have thirty (30)
deys to approve o disapprove plans and specificutions submitted.
It the event the PACC shail fail to take sotion on any submittal,
then, in said event, spproval shail not be required and the
Covenants shall be deemed to have been fully complied with.”

0i073

@e/aT/In 123 G 1 OF 2 REC bpoC
taGLE COUMTY CLERK, COLOKADD 10, 20 2.0

418888 H-52% P-721
JOHNNETTE FHILLIFS
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S

AN 12 *99 10

B TRk T i o ry e drgr G
AT AR el o et
L ]

156 THE. INVESTMENT. 30347627010

g The sbove represents o true and correct statement of the Amendment to
;. Restatement of and Sixth Amendment to Declacation of Protective Covenants for
Benchmark et Besver Creek Scbdlivision as adopted by 4 of the 5 members of the
Landowners' Committet at the meeting stated shove.

Ading Secretary of the Landowners’
Committee for the Junw 12, 1986 meeting 1

TR e TR W TR T T C O T

ibed, sv° $o. and acknowledged before me this /0 day
7 py aAngelo V. Alpl who Is known to me to have been e

of
r Secrefiry of . .enchmsrk al Beaver Croek Subdivision Lendgwners’ Committee 4
or the June 12, 1986 Landowness' Commities tw' . R

S Y e SR S
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BENCHMARK AT BEAVER CREEK SUBDIVISION OWNERS
October 14, 2016

Notice of Avon Town Council Public Meeting
and
Notice of Special Owners Meeting

BY USPS FIRST CLASS MAIL

To All Owners Within Benchmark at Beaver Creek Subdivision:

The Town of Avon invites all Owners of property within Benchmark at Beaver Creek
Subdivision (the “Benchmark Subdivision”) to attend the Avon Town Council
meeting on Tuesday, October 25, 2016 at the Avon Town Hall, located at 1 Lake
Street, Avon, CO 81620, and invites all Owners of property within the Benchmark
Subdivision to attend a Special Owners Meeting to be held at 2:00 p.m. Mountain

Time on Tuesday, November 15, 2016 in the Avon Town Hall, located at 1 Lake
Street, Avon, CO 81620.

The purpose of this Special Owners Meeting is to (1) consider revocation and termination
of the restrictive covenants set forth in Declaration of Protective Covenants for Benchmark
at Beaver Creek Subdivision recorded February 27, 1974 in Book 233, Page 565 of the
Eagle County, Colorado real property records, as amended and/or restated by the various
instruments referenced in Exhibit A attached hereto (collectively, the “Declaration”); and
(2) announce the results of the Owners’ vote to revoke and terminate the Declaration, as
further described below.

The Declaration was adopted in 1974 before the incorporation of the Town of Avon in 1978
as part of the original Benchmark development. The Declaration encumbers a substantial
portion of the Town’s municipal boundaries. Since Avon’s incorporation, the Town of Avon
has adopted a Home Rule Charter and Avon Municipal Code (the “Town Code”). Title 7 of
the Town Code sets forth the Avon’s Development Code which includes a comprehensive
and cohesive set of modern land use, zoning, design and landscaping regulations applicable
to all of Avon, including the Benchmark Subdivision.

The Declaration itself is outdated in that it includes provisions which are often inconsistent
with the regulations in the Town Code. In addition, since the Declaration has been
amended and restated multiple times, the existence of the Declaration as an encumbrance
against title to properties included within the Benchmark Subdivision is extremely difficult
to track since some of the amendments only affect discrete portions of the Benchmark
Subdivision, but not others. Overall, the Town believes that the Declaration is convoluted,
redundant and creates a second and unnecessary set of development rules that impedes
economic vitality within the portions of the Town encumbered by the Declaration.
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After careful consideration, the Town of Avon firmly believes that revocation and
termination of the Declaration will simplify the regulation of development within the
Benchmark Subdivision. The resulting clarity in regulations applicable to the Benchmark
Subdivision should benefit the marketability of properties within the Benchmark
Subdivision by eliminating a confusing and convoluted secondary set of regulations
encumbering the Benchmark Subdivision’s properties.

The Declaration and its associated restrictive covenants may be revoked and terminated, as
applicable, by either (i) the written consent of the owners of at least 51% of the land within
the Benchmark Subdivision, and/or (ii) the written approval of a 4/5ths majority vote of a
Landowner’s Committee comprised of five individual landowners within the Benchmark
Subdivision, duly elected by the owners of at least 51% of the land within the Benchmark
Subdivision. Termination of the Declaration would be made effective upon and evidenced
by executing and recording the Termination of Protective Covenants for Benchmark at
Beaver Creek Subdivision (the “Termination”) attached hereto as Exhibit B.

The Special Owners Meeting will be facilitated by the Town which owns title to a majority
of the land encumbered by the Declaration. After answering any questions that may be
posed by owners of title to properties within the Benchmark Subdivision, the Town will
tally and announce the results of the owners’ voting based on the completed proxies and
ballots enclosed with this notice. The voting of the Landowners Committee will also be
announced at the Special Owners Meeting if available at that time. No other business will
be discussed or conducted at the Special Owners Meeting. All votes pertaining to

revocation and termination of the Declaration must be cast using the enclosed form
of proxy and ballot, which must be returned in accordance with the instructions

stated below, no later than Friday, November 11, 2016, which is two (2) business
days prior to the Special Owners Meeting. The owners each have two votes: (i) for or

against revocation and termination of the Declaration; and (ii) for or against election of the
ballot’s slate of five individual owners appointed to the Landowner’s Committee who shall
be directed to vote for revocation and termination of the Declaration.

All votes must be cast on the proxy and ballot form enclosed; must be mailed by United
States Postal Service First Class Mail, faxed, or scanned and e-mailed to the address below;
and must be received at such address on or before Friday, November 11, 2016 (which is
two (2) business days prior to the Special Owners Meeting). Mail completed proxy and
ballot to:

Benchmark at Beaver Creek Subdivision
CONFIDENTIAL BALLOT
C/0 Michael J. Repucci
Johnson & Repucci LLP
2521 Broadway, Suite A
Boulder, CO 80304
Facsimile: 303-442-0191
E-mail: tarioux@j-rlaw.com

2
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Thank you for your participation in this important matter to assist in furthering the
continued economic vitality of Avon.

Town of Avon,

Virguia Eqger

Virginia Egger, Town Manager

Erie J. Hell
Eric J. Heil, Town Attorney

Enclosures:

1. Proxy Statement and Absentee Ballot
2. Agenda for Special Owners Meeting
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Exhibit A

DECLARATIONS AND AMENDMENTS

Recording
Date

2/27/1974

4/7/1975

4/5/1976

6/14/1976

11/18/1976

7/12/1979

7/19/1979

3/5/1982

4/23/1985

2/7/1990

Document Title

Declaration of Protective Covenants for Benchmark
at Beaver Creek Subdivision

Amended Declaration of Protective Covenants for
Benchmark at Beaver Creek Subdivision

Amends 233/565 [References Plat 233/566]

Second Amendment to Declaration of Protective
Covenants for Benchmark at Beaver Creek
Amends 239/49 [References Plats 129460 and
134061]

Declaration of Additional Protective Covenants
[References Decls 233/565, 239/249, and 245/642]

Restatement of and Third Amendment to
Declaration of Protective Covenants for Benchmark
at Beaver Creek

Amends 233/565, 245/642, 246/947 [References
Plats 129460, 134061, 142223, 142224, and 145347]

Restatement of and Fourth Amendment to
Declaration of Protective Covenants for Benchmark
at Beaver Creek Subdivision

[References 250/143 and 246/947]

Declaration of Additional Protective Covenants

Restatement of and Fifth Amendment to Declaration
of Protective Covenants for Benchmark at Beaver
Creek Subdivision

Restatement of and Sixth Amendment to
Declaration of Protective Covenants for Benchmark
at Beaver Creek Subdivision

[References 246,/947]

Amendment to Declaration of Protective Covenants
for Benchmark at Beaver Creek Subdivision

[References 411/960]

A-1
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Exhibit B

TERMINATION OF PROTECTIVE COVENANTS FOR BENCHMARK AT BEAVER CREEK
SUBDIVISION

TERMINATION OF PROTECTIVE COVENANTS
FOR
BENCHMARK AT BEAVER CREEK SUBDIVISION

THIS TERMINATION OF PROTECTIVE COVENANTS FOR BENCHMARK AT BEAVER
CREEK SUBDIVISION (this “Termination”) is made and entered into this _____ day of
, 2016 by the Town of Avon, Colorado, a Colorado home rule municipal
corporation acting on behalf of the “Benchmark at Beaver Creek Owners” and the
“Benchmark at Beaver Creek Landowners Committee” (as those terms are hereinafter
defined).

RECITALS

WHEREAS, pursuant to that certain Declaration of Protective Covenants for
Benchmark at Beaver Creek Subdivision recorded February 27, 1974 in Book 233 at Page
565 of the Eagle County, Colorado real property records, as amended, restated and
modified by the instruments listed in Exhibit A attached hereto and made a part hereof
(the Declaration of Protective Covenants for Benchmark at Beaver Creek Subdivision,
together with all amendments and modifications thereto, are hereinafter collectively
referred to as the “Declaration”), certain conditions, stipulations, agreements, limitations,
restrictions and uses have been made and placed of record as restrictive and protective
covenants (collectively, the “Protective Covenants”) running with title to the real property
known as Benchmark at Beaver Creek Subdivision, as such land is identified and depicted
in those certain plats recorded in the real property records of Eagle County, Colorado that
are listed in Exhibit B attached hereto and made a part hereof (the “Subdivision”); and

WHEREAS, pursuant to the Declaration, the Protective Covenants may be
abandoned, terminated, amended, altered, revoked or modified, as applicable, by either (i)
the written consent of the owners of at least 51% of the land within the Subdivision (the
“Benchmark at Beaver Creek Owners”), and/or (ii) the written approval of at least a
4 /5ths majority vote of the Landowners Committee comprised of five individual owners in
the Subdivision who are duly elected by the owners of at least 51% of the land within the
Subdivision (the “Benchmark at Beaver Creek Landowners Committee”); and

WHEREAS, pursuant to the Declaration, the Benchmark at Beaver Creek Owners
have by written consent pursuant to a duly held election, and the duly elected Benchmark
at Beaver Creek Landowners Committee has by at least a 4/5 majority vote, agreed and
elected to terminate, abandon, and revoke the Protective Covenants in accordance with this
Termination; and

B-1
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WHEREAS, all other preconditions to the effectiveness of this Termination have
occurred or been duly waived.

TERMINATION

NOW, THEREFORE, effective immediately upon the recording of this Termination in
the real property records of Eagle County, Colorado, the Declaration and all Protective
Covenants contained therein shall be terminated, abandoned, and revoked and shall be of
no further force or effect whatsoever.

IN WITNESS WHEREOF, the Town of Avon, owning at least 51% of the land within
the Subdivision and acting on behalf of the Benchmark at Avon Owners and the Benchmark
at Avon Landowners Committee, as applicable, attest to the truth of the foregoing Recitals
and approve this Termination as of the date and year first written above.

Town of Avon

By:
Name:
Title:

By:
Name:
Title:

APPROVED AS TO LEGAL FORM:

Town of Avon Attorney

B-2
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STATE OF COLORADO )
)ss.
COUNTY OF EAGLE )
The foregoing instrument was acknowledged before me this day of
, 2016, by ,as of the Town of Avon, a

Colorado home rule municipal corporation.

WITNESS my hand and official seal.

Notary Public

My commission expires:

STATE OF COLORADO )
)ss.
COUNTY OF EAGLE )

The foregoing instrument was acknowledged before me this day of
,2016, as of the Town of Avon, a Colorado home rule
municipal corporation.

WITNESS my hand and official seal.

Notary Public

B-3
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Page

565

249

642

947

143
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Exhibit A

DECLARATIONS AND AMENDMENTS

Recording
Date

2/27/1974

4/7/1975

4/5/1976

6/14/1976

11/18/1976

7/12/1979

7/19/1979

3/5/1982

4/23/1985

2/7/1990

Document Title

Declaration of Protective Covenants for Benchmark at
Beaver Creek Subdivision

Amended Declaration of Protective Covenants for
Benchmark at Beaver Creek Subdivision

Amends 233/565 [References Plat 233/566]

Second Amendment to Declaration of Protective
Covenants for Benchmark at Beaver Creek
Amends 239/49 [References Plats 129460 and 134061]

Declaration of Additional Protective Covenants
[References Decls 233/565, 239/249, and 245/642]

Restatement of and Third Amendment to Declaration
of Protective Covenants for Benchmark at Beaver
Creek

Amends 233/565, 245/642, 246/947 [References Plats
129460, 134061, 142223, 142224, and 145347]

Restatement of and Fourth Amendment to Declaration
of Protective Covenants for Benchmark at Beaver
Creek Subdivision

[References 250/143 and 246/947]

Declaration of Additional Protective Covenants

Restatement of and Fifth Amendment to Declaration of
Protective Covenants for Benchmark at Beaver Creek
Subdivision

Restatement of and Sixth Amendment to Declaration of
Protective Covenants for Benchmark at Beaver Creek
Subdivision

[References 246,/947]

Amendment to Declaration of Protective Covenants for
Benchmark at Beaver Creek Subdivision

[References 411/960]
B-4
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Book

233

238

246

246

249

Page

566

41

43

44

93

Exhibit B
RECORDED PLATS
Recording Document Title
Date
2/27/1974 Final Plat, Benchmark at Beaver Creek, Eagle
County, Colo.
12/26/197 Revised Final Plat, Benchmark at Beaver Creek,
4 Eagle County, Colo.
Final Plat Amendment No. 1, Lot 5, Block 1, Tract A
4/27/1976 and Tract B, Benchmark at Beaver Creek, Eagle
County, Colorado
Final Plat Amendment No. 2, Lot 26, 27, and 28,
4/27/1976 Block 2, Benchmark at Beaver Creek, Eagle County,
Colorado
10/1/1976 Final Plat Amendment No. 3, Benchmark at Beaver

Creek, Eagle County, Colo.

B-5
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PROXY STATEMENT AND ABSENTEE BALLOT FOR
BENCHMARK AT BEAVER CREEK SUBDIVISION

A Special Owners Meeting of the Benchmark at Beaver Creek Subdivision (the “Owners”) is
scheduled for Tuesday, November 15, 2016 at 2:00 p.m. Mountain Time in the Avon Town
Hall, located at 1 Lake Street, Avon, CO 81620.

Please fill in the proxy information below if you wish to appoint someone to attend the
meeting in your place. You may ONLY choose to name as your proxy ONE person who
is an Owner of title to real property in the Subdivision.

Your votes in this matter on the two (2) questions presented MUST be cast via this
absentee ballot and be received on or before Friday, November 11, 2016 at the below
address. You may fill out only one (1) ballot, regardless of how many tracts, parcels,
lots or units you own within the Subdivision.

Therefore, regardless of whether you plan to be at the meeting, please complete the
absentee ballot, sign it, and timely deliver it to the address listed below.

PROXY STATEMENT AND ABSENTEE BALLOT
Your Name(s): [insert merge field]

Your Benchmark at Beaver Creek Address(es):
(attach additional pages, if necessary)

KNOW ALL MEN BY THESE PRESENTS, That [/We, [insert merge field], being the Owner(s)
of the real property described as Eagle County Assessor’s Tax Parcel Identification
Number(s) [insert merge field], do hereby irrevocably appoint any designated official of the
Town of Avon, Colorado to be my/our/its Proxy, to attend in my/our/its place the Special
Owners Meeting to be held on Tuesday, November 15, 2016, at 2:00 p.m. Mountain Time.
This Proxy shall remain in full force and effect until such time as it shall be revoked by the
undersigned in writing, but in no event later than the actual date of the Special Owners
Meeting.

Your Signature:

Your Signature:

(00358803 /4 }
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To be completed whether or not you also attend the Special Owners Meeting. There
will be no voting at the Special Owners Meeting. All voting is via this absentee ballot.

[ hereby vote as follows on each of the following two (2) questions:
QUESTION NO. 1 (Check only ONE from the following two choices):

] [ vote FOR and consent to terminating, abandoning and revoking the
Declaration described in the Notice of Special Owners Meeting dated October
14, 2016 (the “Notice”) and I approve the Termination of Protective
Covenants for Benchmark at Beaver Creek Subdivision attached as Exhibit B
to the Notice (the “Termination”).

H [ vote AGAINST and do not consent to terminating, abandoning and revoking
the Declaration described in the Notice and I disapprove the Termination.

QUESTION 2 (Check only ONE from the following two choices):

Proposed slate of five individual Owners to constitute the Landowners Committee, each of
which is an owner of land within the Subdivision:

The Town of Avon, represented by Mayor Jennie Fancher; Marka Ann McLaughlin
Brenner; Ellen Mary Crosbie Revocable Trust, represented by Ellen Mary Crosbie as
Trustee; Katherine E. Pakozdi; and Robert E. Tarte

[ [ vote FOR the above proposed slate of five individual Owners to constitute
the Benchmark at Beaver Creek Landowners Committee who shall be
directed to vote to terminate, abandon, and revoke the Declaration and to
approve the Termination.

] [ vote AGAINST the above proposed slate of five individual Owners to
constitute the Benchmark at Beaver Creek Landowners Committee,

Date Signature of Owner

Date Signature of Owner

Please fill in the information below for our files:

Mailing Address:
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Attachment C: Proxy Statement-Absentee Ballot

Home Phone: Cell Phone:

Email:

This completed ballot MUST be received at the below address by Friday, November
11, 2016 via USPS First Class Mail, Facsimile or E-mail:

Benchmark at Beaver Creek Subdivision
CONFIDENTIAL BALLOT

C/0 Michael ]. Repucci

Johnson & Repucci LLP

2521 Broadway, Suite A

Boulder, CO 80304

Facsimile: 303-442-0191

E-mail: tarioux@j-rlaw.com
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